DLIS Instruction 5400.1

DLI S-VSS

June 12, 2001

DEFENSE LOG STI CS | NFORMATI ON SERVI CE/ DEFENSE REUTI LI ZATI ON AND
MARKETI NG SERVI CE
FREEDOM OF | NFORVATI ON ACT PROGRAM
(RCS: DD PA(A) 1365)
(Further supplenentation is prohibited.)

A. REFERENCES

1. DoD 5400.7-1, Departrment of Defense (DOD) Freedom of Information
Act (FO A) Program

2. DLAR 5400. 14, Defense Logistics Agency (DLA) Freedom of
Informati on Act (FO A) Program

3. DLSC Instruction 5400.1, Defense Logistics Services
Center/ Defense Reutilization and Marketing Service Freedom of
Informati on Act Program OCctober 1, 1996, (hereby superseded).

B. PURPOSE
1. This instruction supersedes A3.

2. This instruction provides the procedures for the Defense
Logi stics Information Service (DLIS) and Defense Reutilization and
Mar keting Service (DRMS) in the inplenentation of the DOD Freedom of
I nformati on Act (FO A) Program

C. APPLICABILITY AND SCOPE. This instruction applies to DLIS, HQ DRMS
and DRMS field activities.

D. DEFINITIONS. As used in this instruction, the follow ng terms and
meani ngs shall be applicable.

1. FO A Request. A written request for records, nade by any person
i ncluding a menber of the public (U S. or foreign citizen), an
organi zati on or a business, but not including a Federal agency or a
fugitive fromthe law that either explicitly or inmplicitly invokes the
FO A, DoD 5400.7-1, DOD Freedom of Information Act Program DLAR
5400. 14, DLA Freedom of Information Act Programor this instruction

2. Time Limt. Refers to 20 business days to nake a response after
proper receipt of request.

3. Date of Receipt. Date the request was received in the FO A
of fice.



4. Control System A request for records that invoke the FO A shal
enter a formal control system designed to ensure conpliance with the
FO A.

5. (a)(l1) Material. Material described in 5 U S.C. 552(a)(1)
consi sting of descriptions of central and field organi zations and, to
the extent that they affect the public, rules of procedures,
descriptions of fornms available, instruction as to the scope and
contents of papers, reports or exam nations, and any amendment,
revision or report of the aforenmentioned.

6. (a)(2) Material. Material described in 5 U S.C. 552(a)(2)
enconpassi ng:

a. Final opinions, including concurring and di ssenting opinions,
and orders made in the adjudication of cases, as defined in 5 U S.C
551, that may be cited, used or relied upon as precedents in future
adj udi cati ons.

b. Statenents of policy and interpretations that have been adopted
by the agency and are not published in the Federal Register

c. Admnistrative staff manuals and instructions, or portions
t hereof, that establish DLA, DLIS and HQ DRMS policy or interpretations
of policy that affect a nmenber of the public. This provision does not
apply to instructions for enployees on tactics and techni ques to be
used in performng their duties or to instructions relating only to the
i nternal managenent of the DLA activities. Exanples of manuals and
i nstructions not normally made avail able include, but are not limted
to the follow ng:

(1) Those issued for audit, investigation and inspection
pur poses or those that prescribe operational tactics, standards of
performance or criteria for defense, prosecution or settlenment of
cases.
(2) Operations and mai ntenance manual s and technical infornmation

concerning nunitions, equipnent, systens and foreign intelligence
operations.

7. Agency Record

a. The products of data conpilation, such as all books, papers,
maps and phot ographs, machi ne readable materials or other docunentary
materials, regardless of physical formor characteristics, made or
recei ved by an agency of the United States Governnent under Federal | aw
in connection with the transaction of public business and in DLIS, HQ
DRMS and DRMS activities possession and control at the tine the FO A
request i s nade.

b. The following are not included within the definition of the
word “record”:

(1) Objects or articles, such as structures, furniture, vehicles
and equi pnent, whatever their historical value or value as evidence.

(2) Administrative tools by which records are created, stored
and retrieved, if not created or used as sources of information about
organi zations, policies, functions, decisions or procedures of DLIS, HQ
DRMS and DRMS activities. Normally, conmputer software, including
source code, object code and listings of source and object codes,
regardl ess of medium are not agency records. (This does not include
the underlying data that is processed and produced by such software and



which may in sone instances be stored with the software.) Exceptions
to this position are outlined in subparagraph c bel ow.

(3) Anything that is not a tangible or docunentary record, such
as an individual’s nmenory or oral conmunication

(4) Personal records of an individual not subject to agency
creation or retention requirenments, created and maintained primarily
for the convenience of an agency enpl oyee, and not distributed to other
agency enpl oyees for their official use.

(5) Information stored within a conmputer for which there is no
exi sting conputer programfor retrieval of the requested informtion

c. In some instances, conputer software may have to be treated as
an agency record and processed under the FOA. These situations are
rare and shall be treated on a case-by-case basis. Exanples of when
conmputer software may have to be treated as an agency record are:

(1) When the data is enbedded within the software and cannot be
extracted without the software. In this situation, both the data and
the software nmust be reviewed for rel ease or denial under the FO A

(2) Were the software itself reveals information about
organi zations, policies, functions, decisions or procedures of a DLA
activity, such as conputer nodels used to forecast budget outl ays,
calculate retirenment systemcosts or optim zation nodels on trave
costs.

(3) See paragraph E19b(1)(c) for guidance on rel ease
determ nations of conputer software

d. A record nust exist and be in the possession and control of
DLI'S, HQ DRMS or DRMS activities at the time of the request to be
consi dered subject to this instruction and the FOA. There is no
obligation to create, conpile or obtain a record to satisfy a FO A
request.

e. |If unaltered publications and processed docunments, such as
regul ati ons, manuals, maps, charts and rel ated geophysical materials
are avail able to the public through an established distribution system
with or without charge, the provisions of 5 U S.C. 552(a)(3) normally
do not apply, and requests for such need not be processed under the
FO A Normally, docunents disclosed to the public by publication in
the Federal Register also require no processing under the FOA In
such cases, DLIS, HQ DRMS and DRMS field activities should direct the
requester to the appropriate source to obtain the record.

8. Electronic Data. Electronic data are those records and
informati on which are created, stored and retrievable by electronic
means. This does not include conputer software, which is the tool by
which to create, store or retrieve electronic data. See paragraphs
D7b(2) and D7c above for a discussion of conmputer software.

9. Requester Categories

a. “Commercial Requesters” refers to a request fromor on behalf
of one who seeks information for a use or purpose that furthers the
comercial, trade or profit interest of the requester or the person on
whose behal f the request is made.

b. “Educational Institution Requesters” refers to a preschool, a
public or private elenmentary or secondary school, an institution of
graduat e hi gher education, an institution of undergraduate higher
education, an institution of professional education and an institution



of vocational education, which operates a program or prograns of
schol arly research.

c. “Noncommercial Scientific Institution”. The termns
‘noncomercial scientific institution’ refers to an institution that is
not operated on a ‘commercial’ basis and which is operated solely for
t he purpose of conducting scientific research, the results of which are
not intended to pronote any particul ar product or industry.

d. “Representatives of the News Media” refers to any person
actively gathering news for an entity that is organi zed and operated to
publ i sh or broadcast news to the public.

e. “Al Ohers Requesters” do not fit into any of the above
categori es.

10. Ext ensi on of Tine

a. Formal Extension. When additional tine is needed and is
requested in witing fromthe requester

b. Informal Extension. Additional tine is needed and requested
orally fromthe requester

11. Fee Waiver. The requester requests all fees be waived and
shows justification as to why.

12. Releasing Oficial. Any individual with sufficient know edge
of a requested record or programto allow himor her to determne if
harm woul d cone through rel ease. Releasing officials are at all |evels
and may be selected to review a particul ar docunent because of their
expertise in the subject area. The |evel nust be high enough to nmake
sure that rel eases are made according to the policies outlined here.
The authority to rel ease records of a routine nature, such as fact
sheets or local directories, my be delegated to any individual at the
di scretion of the denial authority. |In doubtful cases, releasing
officials may consult with the FO A staff or servicing counsel prior to
rel ease.

13. Initial Denial Authority (IDA). An official who has been
granted authority by the Director, DLA, to withhold records requested
under the FO A for one or nore of the nine categories of records exenpt
from mandatory disclosure or to issue a “no record” determ nation
These include the Directors (or equivalent) of HQ DLA principal staff
el ements (PSEs) and the Conmander (or equivalent) of primary |eve
field activities (PLFAs). For fee waiver and requester category
deternminations, the initial denial authority is the FO A nmanager or
head of the FO A unit.

14. Appellate Authority. The Commander, DLI S/ HQ DRMS or his
desi gnee, except for fee waivers and category deterninations. The
appel l ate authority for such appeals is the Director, DLA

15. Admi ni strative Appeal. A request made under the FO A by a
menber of the general public asking that appellate authority to reverse
an initial denial authority' s decision to withhold all or part of a
requested record, to review a “no record found' determ nation, or to
reverse a decision to deny a request for waiver or reduction of fees.

16. Public Interest Disclosures. Those disclosures which shed |ight
on DLA performance of its statutory duties and thus informcitizens



about what their Government is doing. The “public interest”, however,
is not fostered by disclosure of information about private citizens
that is accunmulated in various Governnental files that reveals little
or nothing about an agency’'s or official’s own conduct. The public
interest is one of several factors considered in determning if a fee
wai ver is appropriate (see paragraph E21c(2)).

17. Public Domain. Nonexenpt records released under the authority
of this instruction are considered to be in the public domain. Such
records may al so be made available in reading roons to facilitate
public access. Exenpt records released pursuant to this instruction or
other statutory or regulatory authority, however, may be considered to
be in the public domain only when their release constitutes a waiver of
the FO A exenption. When the rel ease does not constitute such a
wai ver, such as when disclosure is made to a properly constituted
advi sory conmttee or to a Congressional comrmittee, the rel ease records
do not | ose their exenpt status. Also, while authority may exist to
di sclose records to individuals in their official capacity, the
provi sions of this instruction apply if the same individual seeks the
records in a private or personal capacity.

E. PROCEDURES

1. FO A Channels. |If DLIS, HQ DRMS and/or DRMS activities personne
receive a FO A request directly fromthe public that has not been
| ogged in and processed through the FO A office, they will imediately
forward it to the [ ocal FO A nmanager.

2. Central Log System Each FO A manager will maintain a centra
log of FO A requests received within the activity to ensure conpliance
with the time limts, accurate cost accounting, fee assessment and
reporting. DLA Form 1805, Freedom of Information Act Request Contro
Log, may be used for this purpose.

3. Time Limt. FOA requests nmust be responded to within 20
busi ness days after proper receipt, except in unusual circunstances
outlined in paragraph E12 below. A request is considered properly
received on the date the FO A nmanager receives it, provided the request
has been reasonably described and the requester has either agreed to
pay assessable fees or has provided sufficient justification for a fee
wai ver.

4. Description of the Requested Record

a. ldentification of the record desired is the responsibility of
the nmenber of the public who requests the record. The requester nust
provi de a description of the desired record that enables the activity
to locate the record with a reasonable amount of effort. Wen DLIS, HQ
DRMS or a DRMS activity receives a request that does not reasonably
descri be the requested record, it shall notify the requester of this.
The requester nmay be asked to provide the type of information outlined
in paragraph b below. Activities are not obligated to act on the
request until the requester responds to the particular letter. Wen
practicable, DLIS, HQ DRMS and DRMS activities shall offer assistance
to the requester in identifying the records sought and in reformulating
the request to reduce the burden on the agency in conmplying with the
Act .



b. The follow ng guidelines are provided to deal with “fishing
expedi tion” requests and are based on the principle of reasonable
effort. Descriptive information about a record may be divided into two
broad categori es.

(1) Category | is file-related and includes information such as
type of record (for exanple, nmenorandum), title, index citation
subj ect area, date the record was created and ori gi nator

(2) Category Il is event-related and includes the circunstances
that resulted in the record being created or the date and circunstances
surroundi ng the event the record covers.

c. Cenerally, a record is not reasonably described unless the
description contains sufficient Category | information to permt the
conduct of an organi zed, nonrandom search based on the activity's
filing arrangenents and existing retrieval systenms, or unless the
record contains sufficient Category Il infornmation to permt inference
of the Category | elenents needed to conduct such a search. The
decision of the DLIS, HQ DRMS or DRMS activity concerning
reasonabl eness of description nust be based on know edge of its files.
If the description enables that activity's personnel to |ocate the
record with reasonable effort, the description is adequate.

d. Creating a Record

(1) There is no obligation to create or conpile a record to
satisfy a FO A request. An activity, however, may conpile a new record
when doing so would result in a more useful response to the requester
or be less burdensonme to the activity. The cost of creating or
conpiling such a record may not be charged to the requester unless the
fee for creating the record is equal to or Iess than the fee which
woul d have been charged for providing the existing record. Fee
assessnments shall be in accordance with paragraph 21

(2) Wth respect to electronic data, when responding to FO A
requests for electronic data where creation of a record, progranm ng
or particular format are questionable, activities should apply a
standard of reasonabl eness. In other words, if the capability exists
to respond to the request and the effort would be a business as usua
approach, then the request should be processed. However, the request
need not be processed where the capability to respond does not exi st
wi t hout a significant expenditure of resources.

5. Screeni ng Requests

a. Before assigning a request for search, the FO A manager will
screen the request for defects in the description, the requester
category and the issue of fees. FO A managers will notify requesters
of any such defects and, wherever possible, offer assistance to help
remedy the defects. |If the FO A nmanager nmust consult with the
requester on any of the follow ng issues, then the request is not
considered to be properly received and the 20 business day time linmt
does not begin or resune until the requester has satisfactorily
addressed the issue.

(1) Paynments in Arrears. |If a requester has failed to pay fees
for a previous request, then the FO A manager need not process the
current request until the requester pays the delinquent amobunt. In
such situations, the FO A nanager will notify the requester of the
defect and provide an opportunity to forward paynent along with any
assessable interest. At that tine, the FO A nanager nay, at his or her
di scretion, demand that the requester also pay an estimted fee for the
current request.



(2) Faulty Description. |If the request is not reasonably

described, the FO A manager will notify the requester of the defect and
advise that a search cannot be initiated w thout nore specific
information. In making such determi nations, FO A managers may consult

with offices of primary interest to determne the details that are
needed to conduct a search. See paragraph 4 above and 8b bel ow.

(3) Requester Category and Fees. The FO A manager wi |l analyze
the request to deternm ne the category of the requester. |f the
category of the requester is different than that clained by the
requester, the FO A manager will:

(a) Notify the requester that he or she should provide
additional justification to warrant the category clained and that a
search for responsive records will not be initiated until agreenment has
been attained relative to the category of the requester. Absent
further category justification fromthe requester and within a
reasonabl e period of tinme (i.e., 30 cal endar days), the FO A nanager
shall render a final category determ nation, and notify the requester
of such determ nation, to include normal adm nistrative appeal rights.

(b) Advise the requester that, notw thstandi ng any appeal, a
search for responsive records will not be initiated until the requester
indicates a willingness to pay assessable costs appropriate for the
category determ ned by the FO A manager. Requesters nust subnmit a fee
decl arati on appropriate for the follow ng categories:

[1] Comrercial. Requesters nmust indicate a willingness to
pay all search, review and duplication costs.

[2] Educational or Noncommercial Scientific Institution or
News Media. Requesters nust indicate a willingness to pay duplication
charges in excess of 100 pages if nore than 100 pages of records are
desired.

[3] Al Ohers. Requesters must indicate a willingness to
pay assessable search and duplication costs if nore than 2 hours of
search effort or 100 pages of records are desired.

[4] Justification for Fee Waivers. |f the requester has
asked for a fee waiver but failed to provide a justification, FOA
managers will ask requester to address the fee waiver criteria before

further processing the request. FO A managers are rem nded that with
sonme types of records, a final decision cannot be made on wai ver unti
after the records have been surfaced, reviewed and the public benefit
and previous public availability assessed.

b. In cases where there is disagreenent on the category of the
requester or there is lack of justification for fee waiver, the FOA
manager nmmy process the request without further contacting the
requester if he or she believes it can be processed within the
automatic $15 waiver limt.

6. Providing Estimates. DLIS, HQ DRMS and DRMS activities nmust be
prepared to provide an estimate of assessable fees if desired by the
requester. While it is recognized that search situations will vary
anong DLI'S, HQ DRMS and DRMS activities and that an estimate is often
difficult to obtain prior to an actual search, requesters who desire
estimates are entitled to such before commtting to a willingness to
pay. Should actual costs exceed the anpbunt of the estimate or the
anount agreed to by the requester, the ampbunt in excess of the estinmate
or the requester’s agreed amount shall not be charged wi thout the
requester’s agreenent.



7. Accumrul ating Fees. Requesters receiving the first 2 hours of
search and the first 100 pages of duplication w thout charge are
entitled to such only once per request. Consequently, if DLIS, HQ DRMS
or DRMS activities, after conpleting its portion of a request, finds it
necessary to refer the request to another DLA activity or another DoD
conponent to act on their portion of the request, the referring
activity shall informthe recipient of the expended anobunt of search
time and duplication cost to date.

8. Internal Processing

a. Upon making a determ nation that the request is reasonably
descri bed, that the fee issue has been settled, and that the requester
does not owe for a prior request, the FO A manager will assign the
request to the appropriate office of primary interest (OPl) for
handl i ng and provide instructions on the category of the requester, the
fees to be charged or waived, and what actions the OPl is to take. DLA
Form 1471, Freedom of Information Act Request, may be used for this
purpose. OPls will keep track of tinme expended on DLA Form 1786,
Freedom of Informati on Act Cost Sheet.

b. After reviewing a request, the OPI may determni ne, based on
knowl edge of the files and programs, that a request is, in fact, not
reasonably described. OPIs will notify FO A managers of such defects
i medi ately so that further details may be sought fromthe requester
Any del ays on the requester's part in receiving nore detail ed
information will not count toward the 20 business day time limt.

9. Initial Determ nations

a. Reasons for Not Releasing a Record. There are seven reasons
for not conplying with a request for record:

(1) The request is transferred to another DLA activity, DoD
conponent or to another Federal agency.

(2) DLIS, HQ DRMS or DRMS activities determ ne through know edge
of its files and reasonable search efforts that it neither controls nor
ot herwi se possesses the requested record. Responding officials wll
advi se requesters of the right to appeal such deterninations. See
par agraph 1le below for nore detail on processing “no record” response.

(3) A record has not been described with sufficient
particularity to enable DLIS, HQ DRMS or DRMS activities to |ocate it
by conducting a reasonable search. See paragraph 4 above.

(4) The requester has failed unreasonably to conmply with
procedural requirenments, including paynent of fees inposed by this
i nstruction.

(5) The request is withdrawn by the requester

(6) The information requested is not a record within the nmeaning
of the FO A and this instruction.

(7) The record is denied in accordance with procedures set forth
in the FOA and this instruction

b. Reasonably Segregable Portions. Although portions of sone
records may be denied, the remai ning reasonably segregabl e portions
nmust be released to the requester when it reasonably can be assuned
that a skillful and know edgeabl e person could not reconstruct the
excised information. Wen a record is denied in whole, the response
advi sing the requester of that determ nation will specifically state
that it is not reasonable to segregate portions of the record for
rel ease.



10. Preparing Docunents for Public Release. Releasing officials are
to follow procedures in paragraph 18f below prior to rel easing
docunments to the public. These procedures will also apply to
classified docunents with the exception that the classified portions
will be cut out rather than bl ackened, taped or whited out.

11. Response to Requester

a. Time Limts. Initial determinations to release or deny a
record normally shall be made and the decision reported to the
requester within 20 busi ness days after receipt of the request by the
FO A manager. \When a decision is made to rel ease a record, a copy
shoul d be nmade avail able pronptly to the requester

b. Acknow edgi ng Date of Receipt. Wen the time for response
becomes an issue, the official responsible for replying shal
acknowl edge to the requester the date of the receipt of the request.

c. Billing. When fees are being levied, the response to the
requester will contain a billing paragraph. Responding officials wll
advi se requesters to nmake checks or nmoney orders payable to U S
Treasury and forward themto the FO A manager of the PLFA that incurred

t he expense. See paragraph E20 bel ow for wording for the billing
paragraph. FO A managers will notify DLA, DSS-C of nanes and addresses
of requesters who have failed to pay after a second billing has been

mai | ed and 30-days have el apsed wi t hout paynent.
d. Full and Partial Denials

(1) Wien a request for a record is denied in whole or in part on
the basis of one or nore of the exenptions (see paragraph E19 bel ow),
the initial denial authority shall informthe requester in witing and
shall explain to the requester the basis for the determ nation in
sufficient detail to permt the requester to make a deci sion concerning
appeal. The requester specifically shall be informed of the
exenption(s) on which the denial is based. Wen the initial denial is
based in whole or in part on a security classification, the explanation
shoul d i nclude a sumary of the applicable Executive Order criteria for
classification, as well as an explanation, to the extent reasonably
feasi ble, of how those criteria apply to the particular record in
guestion. The requester shall also be advised of the opportunity and
procedures for appealing an unfavorable determ nation to the Director
DLA. The sanple letter of denial may be used.

(2) FO A managers shall forward a copy of each letter of denia
to Director, DLA, ATTN. DSS-C, 8725 John J. Kingman Road, Suite 2533,
Ft. Belvoir, VA 22060-6221. Do not include attachments, the incon ng
request or any backup materi al

e. Providing “No Record” Response

(1) If no docunents can be located in response to a FO A
request, the initial denial authority will so advise the requester
Requesters will also be advised that, if they consider the response to
be adverse, they may file an appeal within 60 cal endar days fromthe
date of the response. Requesters are to be advised to address appeals
to the local FO A manager and include the case nunmber and reasons why
they believe the DLIS, HQ DRMS or DRMS activities should have records
on the subject matter.

(2) Before a formal ‘no record response is issued, OPI wll
verify that the requester has adequately described the record. |If
additional details will aid the search, then the requester will be
asked to provide those details.



(3) In such cases where the requested record has been destroyed,
the initial denial authority will confirmthat the record was retained
for the period authorized in DLAI 5015.1 before issuing a fornal
response. In responding to the requesters in these cases, advise the
requester that the records were properly destroyed accordi ng to Agency
rules for record disposition and give the right to appeal as outlined.
However, do not ask the requester to provide reasons why the activity
shoul d have the records.

(4) Upon receipt of an appeal, the FO A manager will direct that
a second search be conducted using any information supplied by the
requester. |If the second search produces no docunents, the appeal will
be forwarded to Director, DLA, ATTN. DSS-C, 8725 John J. Kingman Road,
Suite 2533, Ft. Belvoir, VA 22060-6221, along with a copy of the case
file. The FO A manager will include a copy of the DLA Form 1786 and an
expl anation of the method of search and the types of offices searched.
In cases where the “no record” response was i ssued because the records
have been destroyed, the FO A manager will verify that the records were
destroyed as provided for in DLAI 5015.1 and provide a statenment to
that effect.

(5) FO A managers will ensure that a copy of each ‘no record’
response letter is forwarded to Director, DLA, ATTN. DSS-C, 8725 John
J. Kingman Rd., Suite 2533, Ft. Belvoir, VA 22060-6221. Do not include
attachments, the incom ng request or any backup material.

f. Coordination. OPls will ensure that the proposed response is
fully coordinated with offices having an interest in the request.
Proposed responses to FO A requests from nenbers of the Congress will
be coordinated with DLA-Y or the | ocal Congressional Affairs foca
poi nt .

12. Extensions of Tine

a. Formal Extensions. In unusual circunstances, when additiona
time is needed to respond, the FO A manager will acknow edge the
request in witing within the 20 busi ness day period, describe the
circunstances requiring the delay and indicate the anticipated date for
substantive response. The unusual circunstances that my be cited to
justify delay are:

(1) Location. The requested record is located in whole or in
part at places other than the office processing the request.

(2) Volume. The request requires the collection and eval uation
of a substantial number of records.

(3) Consultation. Consultation is required with other DoD
conponents or agenci es having substantial interest in the subject
matter to deterni ne whether the records requested are exenpt from
di sclosure in whole or in part under provisions of this instruction or
shoul d be released as a matter of discretion.

b. Informal Extensions. \Were practical and expedient, the FO A
manager or official designated to respond nay negotiate with the
requester and arrange for an informal extension. Such extensions may
be appropriate in instances where the records have to be ordered froma
record repository; where the record has been sent out for commercia
printing and is not expected back before the 20 business day tine has
el apsed; and sinmilar circunstances. In these unusual cases where the
statutory time limts cannot be nmet and no informal extension of tine
has been agreed to, the inability to process any part of the request
within the specified tine should be explained to the requester with a
request that he agree to await a substantive response by an antici pated



date. It should be nmade clear that any such agreenent does not
prejudice the right of the requester to appeal the initial decision
after it is made. Since the requester still retains the right to treat
this delay as a defacto denial with full adm nistrative renedies,
formal extensions should be issued only when essenti al

13. M sdirected Requests. M sdirected requests shall be forwarded
promptly to the FO A manager of the DLA activity, DoD conponent or
Federal agency with the responsibility for the records requested. The
period allowed for responding to the request m sdirected by the
requester shall not begin until the request is received by the FOA
manager of the PLFA that controls the records requested.

14. Records of Contractors and Other Non-U.S. Governnment Sources

a. Executive Order 12600 of June 23, 1987 establishes
predi scl osure notification procedures for confidential conmercia
informati on. When a request is received for a record that was obtained
froma contractor or other non-U. S. Government source or for a record
containing information clearly identified as having been provided by a
contractor or other non-U S. CGovernment sources, the source of the
record of information [also known as ‘the submitter’ for matters
pertaining to proprietary data under 5 U.S.C. 522(b)(4)] (see exenption
4) shall be notified pronptly of that request and afforded reasonable
time (e.g., 30 calendar days) to present any objections concerning the
rel ease, unless it is clear that there can be no valid basis for
objection. The follow ng procedures will be followed:

(1) The person designated to respond will provide the source
with a copy of the incom ng request, a copy of the docunents responsive
to the request, and letter of instruction. The notification letter
will be addressed to the president of the entity or the entity's
counsel and sent by return receipt mil.

(2) \When a substantial issue has been raised, the DLI'S, HQ DRMS
or DRMS activity may seek additional information fromthe source and
afford the source and requester reasonable opportunities to present
their argunents on the | egal and substantive issues involved.

(3) Any objections to release will be evaluated and the source
provided with a copy of the activity's final decision. Where a
decision is made to release information clained to be exenpt, the
source will be notified that the information will be rel eased on a
speci fied date unless the source seeks a restraining order or takes
court action to prevent disclosure. Evaluators are cautioned that any
decision to disclose infornmation clained to be exenpt under exenption
(b)(4) nmust be nade by an official equivalent in rank to the initia
deni al authority.

(4) \When the source advises it will seek a restraining order or
take court action to prevent release of the record or information, the
FO A manager will notify the requester and suspend action on the
request until after the outcome of that court action is known. When
the requester brings court action to conpel disclosure, the FOA
manager shall pronptly notify the submitter of this action

b. These procedures are required for those FO A requests or data
not deened clearly exenpt from di scl osure under exenption (b)(4). If,
for example, the record or information was provided with actual or
presunptive know edge of the non-U. S. CGovernnent source and established



that it would be nmade available to the public upon request, there is no
obligation to notify the source.

c. These coordination provisions also apply to any non-U.S.
Government record in the possession and control of DLA frommulti-
nati onal organi zations, such as North Atlantic Treaty Organization
(NATO and North American Aerospace Defense Conmand (NORAD), or foreign
governnments. Coordination with foreign governnents under the
provi sions of this paragraph shall be nade through Departnent of State.

15. File of Initial Denials. Copies of all initial denials shall be
mai ntai ned by DLIS, HQ DRMS and DRMS activities in a formsuitable for
rapid retrieval, periodic statistical conpilation and managemnment
eval uati on.

16. Special Mil Services. DLIS, HQ DRMS and DRMS activities are
authorized to use registered mail, certified mail, certificates of
mai | i ng and return receipts. However, their use should be linmted to
i nstances where it appears advi sable to establish proof of dispatch or
recei pt of FO A correspondence.

17. Receipt Accounts. The Treasurer of the United States has
est abl i shed Recei pt Account 3210 for use in depositing search, review
and duplication fees collected under the FOA. Upon recei pt of
paynment, the FO A manager will conplete DLIS Form 1702, FO Check
Regi ster, and forward it along with the check or noney order to DFAS-
CO DRMS-R liaison office. FO A nanagers will cite accounting
classification 21R3210. 0004 on DLIS Form 1702. This account will not,
however, be used for depositing receipts for technical information
rel eased under the FO A, industrially funded activities and non-
appropriated funded activities. Instead, paynents for these shall be
deposited to the appropriate fund.

18. For Oficial Use Only (FOUO

a. GCeneral Provision

(1) FOUO Limtations. Information that has not been given a
security classification pursuant to the criteria of an Executive Order,
but which may be withheld fromthe public for one or nore of the
reasons cited in FO A exenptions 2 through 9 shall be considered as
being “For O ficial Use Only”. No other material shall be considered
or marked “For Official Use Only”. FOUO markings are not to be used as
an anemc formof classification to protect national security
i nterests.

(2) Prior FOUO Application. The prior application of FOUO
mar ki ngs is not a conclusive basis for withholding a record that is
requested under the FO A Wen such a record is requested, the
information in it shall be evaluated to determ ne whether, under
current circunstances, FO A exenptions apply in w thholding the record
or portions of it. |[If any exenptions apply, the record may nonethel ess
be released when it is determ ned that no governmental interest will be
j eopardi zed by its rel ease.

(3) Historical Papers. Records such as notes, working papers,
and drafts retained as historical evidence of DLA actions enjoy no
speci al status apart fromthe exenptions under the FO A

(4) Distribution Statement. Information in a technical docunent
that requires a distribution statement pursuant to DoD 5010.12-M shall
bear that statenent and may be marked FOUO, as appropriate.



b. Marking Records

(1) Time to Mark Records. The marking of records at the time of
their creation provides notice of FOUO content and facilitates review
when a record is requested under the FOA.  Records requested under the
FO A that do not bear such markings shall not be assunmed to be
rel easabl e wi t hout exam nation for the presence of information that
requires continued protection and qualifies as exenpt from public
rel ease.

(2) Location of Markings

(a) An unclassified docunment containing FOUO i nformation shal
be marked “For Oficial Use Only” at the bottom on the outside of the
front cover (if any), on each page containing FOJO i nformation, and on
t he outside of the back cover (if any). Where appropriate, the marking
may contain a nore specific warning (such as “Negotiation Sensitive”)
to alert handlers to the special nature of the FOUO materi al

(b) Wthin a classified docunment, an individual page that
contai ns both FOUO and cl assified information shall be marked at the
top and bottomwi th the highest security classification of infornmation
appearing on the page.

(c) Wthin a classified docunment, an individual page that
contains FOUO i nformation but no classified information shall be marked
‘For Official Use Only’ at the bottom of the page.

(d) O her records, such as photographs, filnms, cassettes,
slides, disks, and diskettes shall be marked ‘For Oficial Use Only’ or
“FOUC in a manner that ensures that a recipient or viewer is aware of
the status of the information therein. Both the information and the
product that houses it will be marked. DLA Label 1804, For Oficia
Use Only Sticker, may be used to | abel diskettes, jackets, film
cani sters and similar housing devices.

(e) FOUO material transmitted outside the Departnment of
Def ense requires application of an expanded marking to explain the
signi ficance of the FOUO marking. This may be acconplished by tying or
stanmping the follow ng statement on the record prior to transfer

Thi s docunent contains information EXEMPT FROM MANDATORY DI SCLOSURE
under the FO A Exemption(s) __ apply.
c. Dissemnation and Transm ssion for O ficial Business
(1) Release and Transm ssion Procedures. Until FOUO status is
term nated, the release and transm ssion instructions that follow
apply:

(a) FOUO information may be di ssem nated within DoD Conponents
and between officials of DoD Conponents and DoD contractors,
consul tants and grantees to conduct official business for the
Department of Defense. Recipients shall be nade aware of the status of
such information, and transm ssion shall be by neans that preclude
unaut hori zed public disclosure. Transnittal documents shall cal
attention to the presence of FOUO attachnents.

(b) DLA holders of FOUO i nformation are authorized to convey
such information to officials in other departnents and agencies of the
executive and judicial branches to fulfill a Government function
except to the extent prohibited by the Privacy Act. Records thus
transmtted shall be marked “For Official Use Only”, and the recipient
shall be advised that the information has been exenpted from public
di scl osure, pursuant to the FO A and that special handling
i nstructions do or do not apply.

(c) Release of FOUO information to Menbers of Congress is
governed by DLAR 5400.12. Records released to the Congress or GAO



shoul d be reviewed to determ ne whether the information warrants FOUO
status. If not, prior FOUO markings shall be removed or effaced. |If
wi thholding criteria are nmet, the records shall be marked FOUO and the
reci pi ent provided an expl anation for such exenption and marKki ng.
Alternatively, the recipient may be requested, w thout marking the
record, to protect against its public disclosure for reasons that are
expl ai ned.

(2) Transporting FOUO I nformation. Records contai ni ng FOUO
i nformati on shall be transported in a manner that precludes disclosure
of the contents. Wen not comringled with classified information, FOUO
i nformati on may be sent via first-class mail or first-class parce
post. Bul ky shipnments, such as distributions of FOUO publications that
ot herwi se qualify under postal regulations, may be sent fourth-class
mai | .

(3) Electrically Transmtted Messages. Each part of
electrically transmtted nessages containing FOUO i nformati on shall be
mar ked appropriately. Unclassified nessages contai ni ng FOUO
i nformati on shall contain the abbreviation “FOUO before the beginning
of the text. Such nmessages shall be transmitted in accordance with
comuni cations security procedures in ACP-121 (US Supp 1) for FOUO
i nformati on.

d. Safeguarding FOUO Information. DLA Form 22, For Official Use
Only Cover Sheet, may be used as a cover sheet when FOUO is in use or
transit. However, it shall be renmoved before the FOUO document is
filed. DLA Label 1804, For O ficial Use Only Sticker, is authorized
for use. In addition, the foll owi ng procedures will be enployed to
saf eguard FOUO records.

(1) During Duty Hours. During normal working hours, records
determ ned to be FOUO shall be placed in an out-of-sight |ocation if
the work area is accessible to nongovernnental personnel

(2) During Nonduty Hours. At the close of business, FOUO
records shall be stored so as to preclude unauthorized access. Filing
such material with other unclassified records in unlocked files or
desks, is adequate when normal U.S. Government or government-contractor
i nternal building security is provided during nonduty hours. When such
internal security control is not exercised, |ocked buildings or roons
normal |y provide adequate after-hours protection. |[If such protection
is not considered adequate, FOUO material shall be stored in | ocked
receptacles such as file cabinets, desks or bookcases. FOUO records
that are subject to the provisions of Public Law 86-36 shall neet the
saf eguards outlined for that group of records.

e. Term nation, Disposal and Unauthorized Disclosures

(1) Termination. The originator or other conpetent authority,
e.g., initial denial and appellate authorities, shall term nate “For
Oficial Use Only” markings or status when circunstances indicate that
the information no |l onger requires protection frompublic disclosure.
When FOUO status is termnated, all known holders shall be notified to
the extent practical. Upon notification, holders shall efface or
remove “For Official Use Only” markings, but records in file or storage
need not be retrieved solely for that purpose.

(2) Disposa

(a) Nonrecord copies of FOUO materials nmay be destroyed by
tearing each copy into pieces to preclude reconstructing, and placing
themin regular trash containers. Wen local circunstances or
experience indicates that this destruction nethod is not sufficiently
protective of FOUO i nformation, |ocal authorities may direct other
nmet hods but nust give due consideration to the additional expense



bal anced agai nst the degree of sensitivity of the type of FOUO
i nformati on contained in the records.

(b) Record copies of FOUO documents shall be di sposed of in
accordance with the di sposal standards established under 44 U S.C
Chapter 33 and DLAlI 5015. 1.

(3) Unauthorized Disclosure. The unauthorized discl osure of
FOUO records does not constitute an unauthorized discl osure of DoD
information classified for security purposes. Appropriate
adm ni strative action shall be taken, however, to fix responsibility
for unauthorized discl osure whenever feasible and appropriate
di sciplinary action shall be taken against those responsible.
Unaut hori zed di scl osure of FOUO i nformation that is protected by the
Privacy Act may also result in civil and crimnal sanctions agai nst
responsi bl e persons. The disclosing activity shall informthe DoD
conponent or DLA activity that originated the FOUO i nformati on of the
unaut hori zed di scl osure.

f. Preparing FOUO Docunents for Public Rel ease

(1) Full Release. When a determ nation has been nmade that a
FOUO docunent may be fully released to a requester under any public
i nformati on program the FOUO markings will be renpved fromthe
requester’s copy prior to release. In cases where a person seeks
access to his or her own record and the record is marked FOUO to
protect that person’s personal or proprietary interests, the FOUO marks

will be deleted fromthe requester’s copy prior to release, even though
the FOUO status has not been term nated. In such cases, the officia
file copy will retain the FOUO warning. See Note bel ow.

(2) Partial Releases. When a determnmination has been nmade that a
docunment marked as FOUO nmay be partly released to a requester after
removi ng sone or all of the FOUO portions, then the exenpt portions

will be taped out, blackened out, whited out or cut out and a copy
reproduced for the requester fromthe marked up copy. Initial denia
authorities will ensure that the del eted portion cannot be read and

that the FOUO nmarks have been lined through prior to rel ease.
NOTE: The renoval of the FOUO marks does not constitute a
denial for FO A purposes.

19. FO A Exenptions. The follow ng types of records may be withheld
in whole or in part from public disclosure under the FO A, unless
ot herwi se prescribed by law. A discretionary release of a record to
one requester may preclude the withholding of the same record under a
FO A exenption if the record is subsequently requested by someone el se
In applying exenptions, the identity of the requester and the purpose
for which the record is sought are irrelevant with the exception that
an exenption may not be invoked where the particular interest to be
protected is the requester’s interest. A sanple denial letter is at
E20.

a. Exenption 1, 5 U. S.C. 552(b)(1). Those properly and currently
classified in the interest of national defense of foreign policy, as
specifically authorized under the criteria established by executive
order and inplemented by DLAR 5200.12. Although naterial is not
classified at the tine of the FO A request, a classification review my
be undertaken to determ ne whether the information should be
classified. The procedures in DLAR 5200.12, Section 2-204f apply. In
addition, this exenption shall be invoked when the follow ng situations
are apparent:



(1) The fact of the existence or nonexi stence of a record would
itself reveal classified information. In this situation, DLA
activities shall neither confirmnor deny the existence or nonexistence
of the record being requested. A ‘refusal to confirmor deny’ response
must be used consistently, not only when a record exists, but also when
a record does not exist. Oherwise, the pattern of using a ‘no record
response when a record does not exist, and a ‘refusal to confirmor
deny’ when a record does exist will itself disclose national security
i nformati on.

(2) Information that concerns one or nore of the classification
categories established by executive order and DLAR 5200.12 shall be
classified if its unauthorized disclosure, either by itself in the
context of other information, reasonably could be expected to cause
damage to the national security.

b. Exenption 2, 5 U.S.C. 552(b)(2). Those related solely to the
i nternal personnel rules and practices of DLA or any of its activities.
This exenption has two profiles which are sonmetinmes referred to as
“high 2" and “low “

(1) *“Hgh 2": Records qualifying under “high 2" are those
containing or constituting statutes, rules, regulations, orders,
manual s, directives and instructions the release of which would all ow
ci rcumvention of these records thereby substantially hindering the
effective performance of a significant function of DLA  Exanpl es
i nclude but are not necessarily limted to the foll ow ng:

(a) Those operating rules, guidelines and manuals for DLA
i nvestigators, inspectors, auditors or exanmi ners that nust renain
privileged in order for the DLA activity to fulfill a |egal
requirenment.

(b) Personnel and other administrative matters, such as
exam nati on questions and answers used in training courses or in the
determ nati on of the qualifications of candidates for enploynment,
entrance on duty, advancenent or pronotion.

(c) Conputer software neeting the standards of the rel ease of
whi ch would all ow circunvention of a statute or DoD rules, regul ations,
orders, manuals, directives or instructions. |In this situation, the
use of the software nmust be closely exam ned to ensure a circumention
possibility exists.

(2) *“Low 2”: Records qualifying under the “low 2" profile are
those that are trivial and housekeeping in nature for which there is no
legitimate public interest or benefit to be gained by release, and it
woul d constitute an adm nistrative burden to process the request in
order to disclose the records. Exanples include but are not
necessarily limted to the followi ng: Rules of personnel use of
parking facilities or regulation of |unch hours, statements of policy
as to sick leave, and trivial admnistrative data such as file nunbers,
mai | routing stanps, initials, data processing notations, brief
references to previous communi cations and sinmilar administrative
mar ki ngs.

c. Exemption 3, 5 U S.C. 552(b)(3)

(1) Those concerning matters that a statute specifically exenpts
fromdisclosure by terns that permit no discretion on the issue, or in
accordance with criteria established by that statute for withhol ding or
referring to particular types of matters to be withheld. Exanples of
Statutes are:

(a) National Security Agency Information Exenption, Public Law
86- 36, Section 6.



(b) Patent Secrecy, 35 U. . S.C 181-188. Any records containing
information relating to inventions that are the subject of patent
applications on which Patent Secrecy Orders have been issued.

(c) Restricted Data and Fornerly Restricted Data, 42 U. S.C
2162.

(d) Conmunication Intelligence, 18 U . S.C. 798.

(e) Authority to Wthhold From Public Disclosure Certain
Technical Data, 10 U S.C. 130 and DoD Directive 5230. 25.

(f) Confidentiality of Medical Quality Records: Qualified
I Mmunity participants, 10 U. S.C. 1102.

(g) Physical Protection of Special Nuclear Mterial
Limtation of Dissemination of Unclassified Information, 10 U S.C. 128.

(h) Protection of Intelligence Sources and Methods, 50 U.S.C
403(d) (3) .

(i) Procurenent Integrity, 41 U S.C 423

(2) Cite the specific sections when invoking the Atom c Energy
Act of 1954 or the National Security Act of 1947.

(3) To qualify under exenption (b)(3), the statute nmust contain
clear wording that the information covered will not be disclosed. The
foll owi ng exanples are not (b)(3) statutes:

5 U S.C. 552a - Privacy Act

17 U.S.C. 101 et seq. - Copyright Act

18 U.S.C. 793 - Gathering, Transmitting or Losing Defense
I nf ormati on

18 U.S.C. 794 - Gathering or Delivering Defense Information to Aid
For ei gn Gover nnment s

18 U.S.C. 1905 - Trade Secrets Act

28 U.S.C. 1498 - Patent and Copyright Cases

d. Exenption 4, 5 U.S.C. 552(b)(4). Those containing trade
secrets or comercial or financial information that DLA receives froma
person or organization outside the Government with the understanding
that the information or record will be retained on a privileged or
confidential basis in accordance with the customary handling of such
records. Records within the exenption nust contain trade secrets,
comercial or financial records, the disclosure of which is likely to
cause substantial harmto the conpetitive position of the source
providing the information; inpair the Governnent’s ability to obtain
necessary information in the future; or inpair some other legitimte
government interest. Exanples include:

(1) Conmercial or financial information received in confidence
in connection with | oans, bids, contracts or proposals, as well as
other information received in confidence or privileged, such as trade
secrets, inventions, discoveries or other proprietary data. See also
Title 32 Code of Federal Regul ati ons 286h, Rel ease of Acquisition-

Rel ated | nformati on.

(2) Statistical data and comrercial or financial information
concerning contract performance, inconme, profits, |osses and
expenditures, if offered and received in confidence froma contractor
or potential contractor.

(3) Personal statenents given in the course of inspections,

i nvestigations or audits, when such statenents are received in
confidence fromthe individual and retained in confidence because they
reveal trade secrets or comrercial or financial information normally
consi dered confidential or privileged.

(4) Financial data provided in confidence by private enployers
in connection with [ocality wage surveys that are used to fix and



adj ust pay schedul es applicable to the prevailing wage rate of
enpl oyees wi thin DoD.

(5) Scientific and manufacturing processes or devel opnments
concerning technical or scientific data or other information submtted
with an application for a research grant, or with a report while
research is in progress.

(6) Technical or scientific data devel oped by a contractor or
subcontractor exclusively at private expense, and technical or
scientific data developed in part with Federal funds and in part at
private expense, wherein the contractor or subcontractor has retained
legitimate proprietary interest in such data in accordance with 10
U.S.C. 2320-2321 and DoD Federal Acquisition Regulation Suppl ement
(DFARS), 48 CFR Subpart 27.4. Technical data devel oped excl usively
with Federal funds may be withheld under Exenption Number 3 if it neets
the criteria of 10 U . S.C. 130 an DoD Directive 5230.25 (see paragraph
c(1)(e) above).

(7) Conputer software neeting the conditions of paragraph D7c,
this instruction, which is copyrighted under the Copyright Act of 1976
(17 U.S.C. 106), the disclosure of which woul d have an adverse i npact
on the potential market value of a copyrighted work

NOTE: See Executive Order 12600 and paragraph E14 of this

instruction for detailed on predisclosure notification procedures.

e. Exenption 5, 5 U S.C. 552(B)(5). Except as provided in
par agr aphs (2) through (5), below, internal advice, recommendations,
and subjective evaluations, as contrasted with factual matters, that
are reflected in records pertaining to the decision making process of
an agency, whether within or anong agencies (as defined in 5 U S.C
552(e)), or within or anong DoD conmponents. Also exenpted are records
pertaining to the attorney-client privilege and the attorney work-
product privilege.

(1) Exanples include:

(a) The nonfactual portions of staff papers and reports
containing staff eval uations, advice, opinions or suggestions.

(b) Advice, suggestions or evaluations prepared on behal f of
DLA by individual consultants or by boards, conmittees, councils,
groups, panels, conferences, comr ssions, task forces or other simlar
groups that are formed for the purpose of obtaining advice and
recomendati ons.

(c) Those nonfactual portions of evaluations by DLA personne
of contractors and their products.

(d) Information of a speculative, tentative or eval uative
nature or such matters as proposed plans to procure, |ease or otherw se
acquire and di spose of materials, real estate, facilities or functions,
when such information would provide undue or unfair conpetitive
advantage to private personal interest or would inpede legitinmate
gover nment functions.

(e) Trade secret or other confidential research, devel opnent
or conmercial information owned by the Governnent, where premature
release is likely to affect the Government’s negotiating position or
ot her comercial interest.

(f) Records that are exchanged anong DLA personnel and within
and anong DoD conponents or agencies as part of the preparation for
antici pated adm ni strative proceedi ng by an agency or litigation before
any Federal, state or nmilitary court, as well as records that qualify
for the attorney-client privilege.

(g) Those portions of official reports of inspection, reports
of the Inspector Cenerals, audits, investigations or surveys pertaining



to safety, security or the internal managenment, adm nistration or
operation of DLA or one or nore DoD components, when these records have
traditionally been treated by the courts as privil eged agai nst

di sclosure in litigation

(h) Conputer software neeting the standards of paragraph Drc,
which is deliberative in nature, the disclosure of which would inhibit
or chill the decision making process. In this situation, the use of
software nmust be closely examined to ensure its deliberative nature.

(i) Planning, programm ng and budgetary information which is
i nvolved in the defense planning and resource allocation process.

(2) If any such intra- or inter-agency record or reasonably
segregabl e portion of such record hypothetically would be made
avai |l abl e routinely through the discovery process in the course of
litigation with the agency (i.e., the process by which litigants obtain
i nformati on from each other that is relevant to the issues in a tria
or hearing) then it should not be withheld fromthe general public even
t hough di scovery has not been sought in actual litigation. |If,
however, the information hypothetically would only be made avail abl e
t hrough the di scovery process by special order of the court based on
agency nmaintaining its confidentiality, then the record or document
need not be made avail abl e under this instruction. Consult with
servi cing Counsel to determ ne whether exenption 5 material would be
routi nely made avail abl e through the di scovery process.

(3) Intra- or inter-agency nenoranda or letters that are factua
or those reasonably segregable portions that are factual are routinely
made avail abl e t hrough di scovery, and shall be nmade available to a
requester, unless the factual material is otherw se exenpt from
rel ease, inextricably intertwined with the exenpt information, so
fragnented as to be uniformative, or so redundant of infornmation
al ready available to the requester as to provide no new substantive
i nformati on.

(4) A direction or order froma superior to a subordinate,

t hough contained in an internal comunication, generally cannot be
withheld froma requester if it constitutes policy guidance or a

deci sion, as distinguished froma discussion of prelimnary matters or
a request for information or advice that would conproni se the decision
maki ng process.

(5) An internal conmunication concerning a decision that
subsequently has been made a matter of public record must be made
avail able to a requester when the rationale for the decision is
expressly adopted or incorporated by reference in the record containing
t he deci si on.

f. Exenption 6, U S.C 552(B)(6). Information in personnel and
medical files, as well as simlar personal information in other files,
that, if disclosed to the requester would result in a clearly
unwarrant ed i nvasi on of personal privacy. Release of information about
an individual contained in a Privacy Act system of records that would
constitute a clearly unwarranted invasion of privacy is prohibited and
could subject the releaser to civil and crimnal penalties.

(1) Exanples of ‘OQther Files’

(a) Those conpiled to evaluate or adjudicate the suitability
of candi dates for civilian enployment or nenbership in the Armed Forces
and the eligibility of individuals (civilian, mlitary or contractor
enpl oyees) for security clearances, or for access to particularly
sensitive classified information.



(b) Files containing reports, records and other materia
pertaining to personnel matters in which administrative action
i ncluding disciplinary action, may be taken

(2) Addresses. Home addresses are normally not rel easable
wi t hout the consent of the individuals concerned. In addition, lists
of DoD mlitary and civilian personnel nanes and duty addresses who are
assigned to units that are sensitive, routinely deployable or stationed
in foreign territories may be withheld under this exenption since
rel ease can constitute a clearly unwarranted invasi on of persona
privacy.

(a) Privacy Interest. A privacy interest may exist in
personal information even though the information has been disclosed at
some place and tinme. |If personal information is freely available from
sources other than the Federal Government, a privacy interest exists in
its nondi sclosure. The fact that the Federal Governnment expended funds
to prepare, index and maintain records on personal information and the
fact that a requester invokes FO A to obtain these records indicate
that the information is not freely avail abl e.

(b) Sensitive, Deployable or Overseas Units. Published
tel ephone directories, organizational charts, rosters and sinilar
mat erials for personnel assigned to units that are sensitive, routinely
depl oyabl e or stationed in foreign territories are w thhol dabl e under
this exenption.

(3) Deceased Persons. This exenption shall not be used in an
attenpt to protect the privacy of a deceased person, but it may be used
to protect the privacy of the deceased person’'s famly.

(4) Privacy Act Interface. Individual’'s personnel, nedical or
simlar file may be withheld fromtheir designated | egal representative
only to the extent consistent with DLAR 5400.21 and DLAH 5400. 1.

(5) Third Party Personal Information. A clearly unwarranted
i nvasion of the privacy of the third party persons identified in a
personnel, medical or sinmlar record may constitute a basis for
del eting those reasonably segregable portions of that record, even when
providing it to the subject of the record. Wen withholding third
party personal information fromthe subject of the record, |ega
counsel should first be consulted.

(6) Releasing Information about Federal Civilian Enpl oyees and
Mlitary Menbers. Personal details of a Federal civilian enployee’s or
mlitary nmenber’s service may be wi thheld under exenption 6. However,
the following information will be released to the public upon request:

(a) Nane.

(b) Present and past position titles, grades, gross salaries,
and duty stations (but see paragraph (2)(b) above).

(c) Duty status at any given tine (e.g., whether on sick
| eave, annual |eave, tenporary duty, etc.).

(d) Unclassified performance rating el enents, but not the
rating itself.

(e) Unclassified position descriptions.

(f) Training and professional qualifications.

(g) Information where there is clearly no privacy interests or

exceptions. In doubtful cases, consult with DLA, CAAV or |oca
counsel

g. Exenption 7, 5 U . S.C. 552(b)(7). Records or information
conpiled for | aw enforcenent purposes; i.e., civil, crimnal or

mlitary law, including the inplenmentation of executive orders or
regul ati ons issued pursuant to law. This exenption may be invoked to



prevent disclosure of docunents not originally created for, but l|ater
gat hered for, |aw enforcenent purposes.

(1) This exenption applies, however, only to the extent that
production of such | aw enforcenent records or information could result
in the foll ow ng:

(a) Could reasonably be expected to interfere with enforcenent
proceedings. (5 U S.C. 552(b)(7)(A))

(b) Would deprive a person of the right to a fair trial or to
an inpartial adjudication. (5 U S.C 552(b)(7)(B))

(c) Could reasonably be expected to constitute an unwarranted
i nvasi on of personal privacy of a living person, including surviving
fam |y menbers of an individual identified in such a record. (5 U S.C
552(b) (7) (Q))

[1] This exenption also applies when the fact of the
exi stence or nonexi stence of a responsive record would itself revea
personal ly private information, and the public interest in disclosure
is not sufficient to outweigh the privacy interest. |In this situation,
DLA activities shall neither confirmnor deny the existence or
nonexi stence of the record being requested.

[2] A ‘refusal to confirmor deny’ response nust be used
consistently, not only when a record exists, but also when a record
does not exist. Oherw se, the pattern of using a ‘no records’
response when a record does not exist and a ‘refusal to confirm or
deny’ when a record does exist will itself disclose personally private
i nf ormati on.

[3] Refusal to confirmor deny should not be used when (a)
t he person whose personal privacy is in jeopardy has provided the
requester with a waiver of his or her privacy rights; or (b) the person
whose personal privacy is in jeopardy is deceased, and the agency is
aware of that fact.

(d) Could reasonably be expected to disclose the identity of a
confidential source, including a source within the Departnment of
Defense, a State, local or foreign agency or authority, or any private
institution which furnishes the information on a confidential basis.

(5 U.S.C 552(b)(7)(D))

(e) Could disclose information furnished froma confidentia
source and obtained by a crinmnal |aw enforcenent authority in a
crimnal investigation or by an agency conducting a | awful nationa
security intelligence investigation. (5 U S.C. 552 (b)(7)(D))

(f) Would disclose techniques and procedures for |aw
enforcenment investigations or prosecutions, or would disclose
gui delines for |aw enforcenent investigations or prosecutions if such
di scl osure coul d reasonably be expected to risk circunvention of the
law. (5 U.S.C. 552(b)(7)(E))

(g) Could reasonably be expected to endanger the life or
physi cal safety of any individual. (5 U S.C. 552(b)(7)(F))

(2) Exanples include:

(a) Statements of witnesses and other material devel oped
during the course of the investigation and all materials prepared in
connection with related governnment |itigation or adjudicative
proceedi ngs.

(b) The identity of firms or individuals being investigated
for alleged irregularities involving contracting with the Departnent of
Def ense when no indictment has been obtained or any civil action filed
agai nst them by the United States.

(c) Information obtained in confidence, expressed or inplied,
in the course of a crimnal investigation by a crimnal |aw enforcenent



agency or office within a DoD conponent, or a |lawful national security
intelligence investigation conducted by an authorized agency or office
within a DoD conponent. National security intelligence investigations
i ncl ude background security investigations and those investigations
conducted for the purpose of obtaining affirmative or
counterintelligence information.

(3) The right of individual litigants to investigative records
currently avail able by law (such as, the Jencks Act, 18 U S.C 3500,)
i s not dinnished.

(4) \Wen the subject of an investigative record is the requester
of the record, it my be withheld only as authorized by DLAR 5400. 21
and DLAH 5400. 1.

(5) Exclusions. Excluded fromthe above exenption are the
following two situations applicable to the Departnment of Defense:

(a) \Whenever a request is made which involves access to
records or information conpiled for |aw enforcenent purposes, and the
i nvestigation or proceeding involves a possible violation of crimna
| aw where there is reason to believe that the subject of the
i nvestigation or proceeding is unaware of its pendency, and the
di scl osure of the existence of the records could reasonably be expected
to interfere with enforcement proceedi ngs, DoD conmponents nmay, during
only such tines as that circunstance continues, treat the records of
informati on as not subject to the FOA In such situation, the
response to the requester will state that no records were found.

(b) \henever informant records maintained by a crimnal |aw
enforcenent organization within a DoD conponent under the informant's
name or personal identifier are requested by a third party using the
i nformant’s name or personal identifier, the conmponent may treat the
records as not subject to the FOA, unless the informant’s status as an

i nformant has been officially confirned. If it is determined that the
records are not subject to exenption 7, the response to the requester
will state that no records were found.

h. Exenption 8, 5 U S.C. 552(b)(8). Those contained in or related
to exam nation, operation or condition reports prepared by, on behalf
of, or for the use of any agency responsible for the regul ation or
supervision of financial institutions.

i. Exenmption 9, 5 U.S.C. 552(b)(9). Those containing geol ogi ca
and geophysical information and data (including maps) concerning wells.

20. Sanple Denial Letter

Dear )

This is in response to your Freedom of Information Act |etter dated
requesting records pertaining to . Your
request was received by our FO A manager on

NOTE: When the tinme to respond becones an issue, acknow edge the
date of receipt as italicized above.

One of the documents is exenpt from public disclosure pursuant to 5
U.S.C. 552(b)(5) since it consists of predecisional opinions and
recomendati ons, the rel ease of which would harm the deliberative
process of this agency. 1In applying this exenption, we first
deternmi ned that the docunent represents a direct part of the

del i berative process in that it makes recommendati ons and expresses
opi nions on policy matters. Second, we determined that the



recommendati ons have not been made a part of a final decision. W
t herefore conclude that the docunent neets the criteria for invoking
exenption 5. There are no reasonably segregabl e portions.

NOTE: When fully denying a docunent, include the above italicized
statenent regardi ng segregabl e portions.

The remaining records are fully rel easable and are encl osed.

You have the right to appeal this denial. Your appeal mnmust be in
writing, nmust be made within 60 days fromthe date of this letter and
shoul d i ncl ude your reasons for reconsideration. Forward your appea

to the Director, Defense Logistics Agency, ATTN. CAAV, 8725 John J.

Ki ngman Road, Suite 2533, Ft. Belvoir, VA 22060-6221. Pl ease reference
our case nunber and attach a copy of this letter

Fees in the anpunt of $86.40 are |evied against your request. This
covers Y hour of clerical search at $12 per hour; 2.5 hours of

prof essional review at $25 per hour; the duplication of 50 pages at

$. 15 per page; and authentication of 2 documents at $5.20 each. This
fee is currently due and payable. Please make your check payable to

U S. Treasury and forward it to Freedom of Information Ofice, Defense
Logi stics Information Service, ATTN. FOA Oficer, 74 Washi ngton
Avenue N, Suite 7, Battle Creek, M 49017-3084. |Include our case
nunber on the face of your check. |f not received within 30 days after
this billing, interest will accrue at the rates set by the Secretary of
the Treasury as provided for under the Debt Collection Act of 1982
(Public Law 97-365).

Si ncerely,

NOTE: Full and partial denial letters nmust be coordi nated with
servicing counsel and signed by the head of the PSE or PLFA

21. Fee Schedul e

a. Cenera

(1) Authorities. The Freedomof Information Act (5 U S.C 552),
as amended by the Freedom of Informati on Reform Act of 1986; the
Paper wor k Reduction Act (44 U S.C. 35); the Privacy Act of 1974 (5
U. S.C. 552a); the Budget and Accounting Act of 1921 (31 U S.C. 1 et
seq.); the Budget and Accounting Procedures Act (31 U S.C. 67 et seq.);
t he Def ense Authorization Act for FY 87, Section 954, (Public Law 99-
661), as anmended by the Defense Technical Corrections Act of 1987
(Public Law 100-26).

(2) Fee Restrictions. The fees described in this instruction
apply to FO A requests and conformto the Ofice of Managenment and
Budget Uniform Freedom of Information Act Fee Schedul e and Cui deli nes.
They reflect direct costs for search, review (in the case of comercia
requesters) and duplication of docunments, the collection of which is
permtted by the FOA They are neither intended to inply that fees
nmust be charged in connection with providing information to the public
in the routine course of business, nor are they nmeant as a substitute
for any other schedule of fees, such as DoD 7230.7, which does not
supersede the collection of fees under the FOA Nothing in this
i nstruction shall supersede fees chargeable under a statute
specifically providing for setting the | evel of fees for particular



types of records. A “statute specifically providing for setting the

| evel of fees for particular types of records” (5 U.S.C.
552(a)(4)(a)(vi)) neans any statute that enables a Governnent agency
such as the Governnment Printing Office (GPO) or the National Technica

I nformation Service (NTIS), to set and collect fees. DLA activities
shoul d ensure that when docunments that woul d be responsive to a request
are nmaintained for distribution by agenci es operating statutory-based
fee schedul e programs such as the GPO or NTIC, they informrequesters
of the steps necessary to obtain records fromthose sources.

(3) Cost of Collecting Fees. No fees may be charged by any DLA
activity if the costs of routine collection and processing of the fee
is likely to equal or exceed the anount of the fee. The elenents to be
considered in determning the “cost of collecting a fee"are the
adm nistrative costs to DLIS, HQ DRMS or DRMS activity of receiving and
recording a remttance and processing the fee for deposit in the
Department of Treasury’s special account. The cost to the Departnent
of Treasury to handle such remttance is negligible and shall not be
considered in maki ng such determ nati ons.

b. Requester Categories
(1) Commercial Requesters

(a) The term “conmercial use” request refers to a request from
or on behalf of one who seeks information for a use or purpose that
furthers the commercial, trade or profit interest of the requester or
the person on whose behalf the request is made. |n deternm ning whether
a requester properly belongs in this category, DLIS, HQ DRMS and DRMS
activities nust determine the use to which a requester will put the
docunents. Mbreover, where an activity has reasonabl e cause to doubt
the use to which a requester will put the records sought or where that
use is not clear fromthe request itself, DLIS, HQ DRMS or DRMS
activities should seek additional clarification before assigning the
request to a specific category.

(b) Commrercial requesters may be charged the full direct cost
of :

[1] Searching for docunents.
[2] Review ng docunents for rel ease.
[3] Duplicating the records sought.

(c) Comrercial requesters (unlike other requesters) are not
entitled to 2 hours of free search tinme, nor 100 free pages of
reproduction of documents. Mdreover, commercial requesters are not
normal ly entitled to a waiver or reduction of fees based upon an
assertion that disclosure would be in the public interest. However
because use is the exclusive determning criteria, it is possible to
envision a commercial enterprise making a request that is not for
comercial use. It is also possible that a nonprofit organization
could make a request that is for comercial use. Such situations nust
be addressed on a case-by-case basis.

(2) Educational Institution Requesters

(a) The term “educational institution” refers to a preschool
a public or private elenentary or secondary school, an institution of
graduat e hi gher education, an institution of undergraduate higher
education, an institution of professional education and an institution
of vocational education, which operates a program or prograns of
schol arly research

(b) Educational institutions whose purpose is scholarly
research may be charged for document duplication (excluding charges for
the first 100 pages) when it is determ ned that disclosure of the



records does not significantly enhance the public know edge of the
operations or activities of the DoD (see paragraph c(2) bel ow).
(3) Noncommercial Scientific Institution Requesters

(a) The terms “nonconmercial scientific institution” refers to
an institution that is not operated on a “conmercial” basis as defined
i n paragraph b(1) above, and which is operated solely for the purpose
of conducting scientific research, the results of which are not
i ntended to pronote any particul ar product or industry.

(b) Scientific institutions whose purpose is scientific
research may be charged for docunent duplication (excluding charges for
the first 100 pages) when it is determ ned that disclosure of the
records does not significantly enhance the public know edge of the
operations or activities of the DoD (see paragraph c(2) bel ow).

(4) Representative of the News Media

(a) The term “representative of the news nedia” refers to any
person actively gathering news for an entity that is organi zed and
operated to publish or broadcast news to the public. The term “news”
means i nformation that is about current events or that would be of
current interest to the public. Exanples of news nedia entities
i nclude television or radio stations broadcasting to the public at
| arge, and publishers or periodicals (but only in those instances when
they can qualify as dissem nators of “news”) who make their products
avail abl e for purchase or subscription by the general public. These
exanpl es are not nmeant to be all-inclusive. Mreover, as traditiona
met hods of news delivery evolve (e.g., electronic dissem nation of
newspapers through tel ecommuni cati ons services), such alternative nedia
woul d be included in this category. |In the case of “freel ance”
journalists, they may be regarded as working for a news organi zation if
t hey can denonstrate a solid basis for expecting publication through
t hat organi zation, even though not actually enployed by it. A
publication contract would be the clearest proof, but DLIS, HQ DRMS and
DRMS activities may also | ook to the past publication record of a
requester in making this determ nation

(b) To be eligible for inclusion in this category, a requester
must neet the criteria in subparagraph (4)(a) above, and his or her
request must not be made for commercial use. A request for records
supporting the news di ssem nation function of the requester shall not
be considered to be a request that is for a commercial use. For
exanpl e, a document request by a newspaper for records relating to the
i nvestigation of a defendant in a current crimnal trial of public
interest could be presuned to be a request froman entity eligible for
inclusion in this category.

(c) “Representative of the news medi a” does not include
private libraries, private repositories of Governnent records or
m ddl emen, such as information vendors or data brokers.

(d) News nedia representatives my be charged for docunent
duplication (excluding charges for the first 100 pages) when it is
determ ned that disclosure of the records does not significantly
enhance the public know edge of the operations or activities of the DoD
(see subparagraph c bel ow).

(4) Al Oher Requesters

(a) Requesters who do not fit into any of the above
categories, will be placed in the “All Oher” category.

(b) DLI'S, HQ DRMS and DRMS activities shall charge fees which
recover the full direct cost of searching for and duplicating records,
except that the first 2 hours of search time and the first 100 pages of



duplication shall be furnished without charge (see paragraph E7).
However, requests from subjects about thenselves will continue to be
treated under the fee provisions of the Privacy Act of 1974 which
permt assessnent of duplication fees only (see DLAR 5400. 21).

(c) DLI'S, HQ DRMS and DRMS activities are remnm nded that this
category of requester may also be eligible for a waiver or reduction of
fees if disclosure of the information is in the public interest as
descri bed in paragraph D16 and paragraph c(2) bel ow.

c. Fee Wiivers

(1) Automatic Waivers. Fees shall be automatically waived for
all requesters, regardl ess of category, when assessable costs for a
FO A request total $15.00 or |ess.

(2) Waivers in the Public Interest

(a) Docunents shall be furnished without charge or at a

reduced charge when the DLI'S, HQ DRMS or DRMS activity determ nes that
wai ver of reduction of the fees is in the public interest because
furnishing the information is likely to contribute significantly to
publ i ¢ understandi ng of the operations or activities of the Departnent
of Defense and is not primarily in the comrercial interest of the
requester. Decisions to waive or reduce fees that exceed the automatic
wai ver threshold shall be nmade on a case-by-case basis. FO A managers
will evaluate the public interest and the comercial interests of the
requester using the follow ng factors:

[1] Disclosure of the information “is in the public interest
because it is likely to contribute significantly to public
under st andi ng of the operations or activities of the Governnent”.

[a] The subject of the request. DLIS, HQ DRMS and DRMS
activities should anal yze whether the subject matter of the request
i nvol ves issues which will significantly contribute to the public
under st andi ng of the operations or activities of DLIS, HQ DRMS or DRMS
activities. Requests for records in the possession of the DLIS, HQ
DRMS or DRMS activities which were originated by nongover nnent
organi zati ons and are sought for their intrinsic content rather than
informative value will likely not contribute to public understandi ng of
the operations of activities of DLIS, HQ DRMS or DRMS activities. An
exanpl e of such records might be press clippings, magazine articles or
records forwarding a particular opinion or concern froma menber of the
public regarding a DLIS, HQ DRMS or DRMS activity. Simlarly,
di scl osures of records of considerable age may or may not bear directly
on the current activities of DLIS, HQ DRMS or DRMS activities; however
the age of a particular record shall not be the sole criteria for
denying relative significance under this factor. It is possible to
envi sage an informative issue concerning the current activities of
DLI'S, HQ DRMS or DRMS activities, based on historical docunentation
Requests of this nature nmust be closely reviewed consistent with the
requester’s stated purpose for desiring the records and the potentia
for public understanding of the operations and activities of DLIS, HQ
DRMS or DRMS activities.

[b] The informative value of the information to be
di sclosed. This factor requires a close analysis of the substantive
contents of a record, or portion of the record, to determ ne whether
di sclosure is nmeaningful, and shall informthe public on the operations
or activities of DLIS, HQ DRMS or DRMS activities. \While the subject
of a request may contain information which concerns operations or
activities of DLIS, HQ DRMS or DRMS activities, it may not always hold



great potential for contributing to a meani ngful understandi ng of these
operations or activities. An exanple of such would be a heavily
redacted record; the balance of which may contain only random words,
fragnented sentences or paragraph headings. A determination as to
whet her a record in this situation will contribute to the public
under st andi ng of the operations or activities of DLIS, HQ DRMS or DRMS
activities nust be approached with caution and carefully wei ghed

agai nst the argunents offered by the requester. Another exanple is

i nformati on al ready known to be in the public domain. Disclosure of
duplicative or nearly identical information already existing in the
public domain may add no meani ngful new information concerning the
operations and activities of DLIS, HQ DRMS or DRMS activities.

[c] The contribution to an understandi ng of the subject by
the general public likely to result fromdisclosure. The key el enent
in determning the applicability of this factor is whether disclosure
will inform or have the potential to informthe public, rather than
sinmply the individual requester or small segment of interested persons.
The identity of the requester is essential in this situation in order
to determ ne whet her such requester has the capability and intention to
di ssenminate the information to the public. Mere assertions of plans to
aut hor a book, researching a particul ar subject, doing doctora
di ssertation work or indigence are insufficient w thout denonstrating
the capacity to further disclose the information in a manner which will
be informative to the general public. Requesters should be asked to
describe their qualifications, the nature of their research, the
pur pose of the requested information and their intended neans of
di ssenmination to the public.

[d] The significance of the contribution to public
understanding. |In applying this factor, DLI'S, HQ DRMS and DRMS
activities nust differentiate the relative significance or inpact of
the di scl osure against the current |evel of public know edge, or
under st andi ng, which exists before the disclosure. In other words,
wi |l disclosure on a current subject of wide public interest be unique
in contributing previously unknown facts, thereby enhancing public
knowl edge, or will it basically duplicate what is already known by the
general public. A decision regarding significance requires objective
judgment, rather than subjective deternination, and nmust be applied
carefully to determ ne whether disclosure will likely lead to a
significant public understanding of the issue. DLIS, HQ DRMS and DRMS
activities shall not make value judgnents as to whether the information
is inportant enough to be made public.

[2] Disclosure of the information “is not primarily in the
comercial interest of the requester”.

[a] The existence and nmagnitude of a commercial interest.
If the request is determined to be of a comercial interest, DLIS, HQ
DRMS and DRMS activities should address the magnitude of that interest
to determine if the requester’s comercial interest is primary, as
opposed to any secondary personal or noncommercial interest. In
addition to profit-making organi zati ons, individual persons or other
organi zati ons may have a comrercial interest in obtaining certain
records. Where it is difficult to determ ne whether the requester is
of a conmercial nature, DLIS, HQ DRMS and DRMS activities may draw
i nference fromthe requester’s identity and circunstances of the
request. DLIS, HQ DRVMS and DRMS activities are rem nded that in order
to apply the comercial standards of the FO A (see paragraph b(1)), the
requester’s comercial benefit nust clearly override any personal or
nonprofit interest.



[b] The primary interest in disclosure. Once a
requester’s comercial interest has been determ ned, DLIS, HQ DRMS and
DRMS activities should then determine if the disclosure would be
primarily in that interest. This requires a balancing test between the
comrercial interest of the request against any public benefit to be
derived as a result of that disclosure. Were the public interest is
served above and beyond that of the requester’s comercial interest, a
wai ver or reduction of fees would be appropriate. Conversely, even if
a significant public interest exists, and the relative conmercia
interest of the requester is determined to be greater than the public
interest, then a waiver or reduction of fees would be inappropriate.

As exanpl es, news nedia organi zations have a commrercial interest as
busi ness organi zati ons; however, their inherent role of disseninating
news to the general public can ordinarily be presunmed to be of a
primary interest. Therefore, any commercial interest becones secondary
to the primary interest in serving the public. Simlarly, scholars
writing books or engaged in other fornms of acadenic research, may
recogni ze a comercial benefit either directly or indirectly (through
the institution they represent); however, normally such pursuits are
primarily undertaken for educational purposes, and the application of a
fee charge woul d be inappropriate. Conversely, data brokers or others
who nerely conpile government information for marketing can normally be
presunmed to have an interest primarily of a comrercial nature.
(b) The above factors and exanples are not all inclusive.
Each fee decision nust be considered on a case-by-case basis and upon
the nerits of the information provided in each request. Wen the
el enent of doubt as to whether to charge or waive the fee cannot be
clearly resolved, DLIS, HQ DRMS or DRMS activity should rule in favor
of the requester.
(c) The follow ng additional circunstances describe situations
where wai ver or reductions of fees are nmost |ikely to be warranted:
[1] \When a previous denial of records is reversed in tota
or in part and the assessable costs are not substantial (e.g., $15 -
$30) .
[2] When a record is voluntarily created to preclude an
ot herwi se burdensone effort to provide vol um nous anounts of avail abl e
records, including additional information not requested (see paragraph
D7d) .
d. Assessing Cost and Chargeabl e Fees
(1) GCeneral. The fee rates in this instruction shall be used to
conpute the costs associated with processing a given FO A request.
(See paragraph f below for FO A requests involving technical data.)
For reporting purposes, all tinme spent on a FO A request, including
time not chargeable to the requester, is to be recorded on DLA Form
1786. Fees may not be used to discourage requesters, and, to this end,
FO A fees to be charged a requester are linmted to standard charges for
di rect docunent search, review (in the case of conmercial requesters)
and duplication. Costs shall be conmputed on time actually spent.
Nei t her ti me-base nor doll ar-based m ni mum charges for search, review
and duplication are authorized except in the case of technical data
requests.
(2) Cost Factors
(a) Direct Costs. Those expenditures an activity actually
makes in searching for, reviewing (in the case of commercia
requesters) and duplicating docunents to respond to a FO A request.
Direct costs include, for exanple, the salary of the enpl oyee
performng the work (the basic rate of pay for the enployee plus 16



percent of that rate to cover benefits) and the costs of operating
duplicating machinery. These factors have been included in the fee
rates prescribed at paragraph e below. Not included in direct costs
are overhead expenses such as costs of space, heat or |ighting the
facility in which the records are stored.

(b) Search. Al time spent |looking for material that is
responsive to a request. Search also includes a page-by-page or |ine-
by-line identification (if necessary) of material within a docunent to
deternmine if it or portions thereof are responsive to the request.
VWhere DLI'S, HQ DRMS or DRMS activity nust travel to a separate |ocation
to conduct the search, the round trip travel time will be recorded as
part of the search. DLIS, HQ DRMS or DRMS activity will ensure that
searches are done in the nost efficient and | east expensive manner so
as to mnimze costs for both DLIS, HQ DRMS or DRMS activity and the
requester. For exanple, DLIS, HQ DRMS and DRMS activities should not
engage in line-by-l1ine searches when duplicating an entire docunent
known to contain responsive informati on would prove to be the |ess
expensi ve and qui cker nethod of conmplying with the request. Tinme spent
revi ewi ng docunents in order to determ ne whether to apply one or nore
the statutory exenptions is not search tinme, but reviewtine.

(c) Conputer Search. The direct cost of operating the
comput er equi pment and the operator/programer tinme. The conputer
equi pment i ncludes the central processing unit, input/output devices
and nenory capacity of the actual conputer configuration. Were the
di rect cost cannot be conputed, the standard rates in subparagraph
e(2)(b) will be used. The conputer operator or programer tinme wll
include the tinme to determ ne how to conduct and subsequently execute
the search. The conputer operator or programrer’s time will be at the
established hourly rates in subparagraph e(2)(a) below. In assessing
conmput er search fees for requesters entitled to 2 free hours of search,
the 2 free hours will be determ ned against the salary scale of the
i ndi vi dual operating the conmputer for the purposes of the search. As
an exanple, when the direct costs of the conputer central processing
unit, input/output devices and nmenory capacity equal $24 (2 hours of
equi val ent search at the clerical level), anpbunts of conputer costs in
excess of that anount are chargeabl e as conputer search tine.

(d) Duplication. The process of making a copy of a docunent
in response to an FO A request. Such copies can take the form of paper
copy, mcrofiche, audiovisual or machi ne-readabl e docunentation (e.qg.
magnetic tape or disk), among others. Every effort will be nmade to
ensure that the copy provided is in a formthat is reasonably usable.
The requester shall be notified that the rel eased copy is the best
avail abl e and that the agency’'s naster copy shall be nade avail able for
revi ew upon appoi ntnent. For duplication of conputer tapes and
audi ovi sual, the actual cost, including the operator’s tinme, shall be
charged. |In practice, if an activity estimtes that assessable
duplication charges are likely to exceed $25, it shall notify the
requester of the estimate, unless the requester has indicated a
willingness to pay fees as high as those anticipated. Such a notice
shall offer a requester the opportunity to confer with DLIS, HQ DRMS or
DRMS activity personnel with the object of reformulating the request to
reduce costs.

(e) Review. The process of exam ning docunents |ocated in
response to an FO A request to detern ne whether one or nore of the
statutory exenptions pernmit withholding. It also includes processing
t he docunments for disclosure, such as excising themfor rel ease.

Revi ew does not include the tinme spent resolving general |egal or



policy issues regarding the application of exenptions. It should be
noted that charges for commercial requester may be assessed only for
the initial review DLIS, HQ DRMS or DRMS activities may not charge
for reviews required at the admi nistrative appeal |evel for an
exenption al ready applied. However, records or portions of records
withheld in full under an exenption that is subsequently determ ned not
to apply may be reviewed again to deternm ne the applicability of other
exenptions not previously considered. The costs for such a subsequent
review woul d be properly assessabl e.

(f) Pages. Paper copies of a standard size, which wll
normally be 8 %x 11 or 11 x 14, or the equivalent in mcrofiche or
conputer disk form Thus, requesters who qualify for 100 “pages” of
duplication w thout charge would not be entitled to 100 m crofiche or
100 computer disks. Instead, they would qualify for the equival ent of
100 pages; i.e., 5 fiche each containing 20 i mages or a conputer
di skette containing 100 pages of information.

(g) Indirect Costs. Costs incurred indirectly by an activity
such as the cost of space, heating or lighting facilities and enpl oyee
benefit prograns. Indirect costs may only be charged to those FO A
requesters who seek technical data (see paragraph d above). Such costs
are only included on DLA Form 1786 when billed to a technical data
requester.

(3) Advance Paynents. No DLIS, HQ DRMS or DRMS activity may
requi re advance paynent of any fee (i.e., paynent before work is
commenced or continued on a request) except in the follow ng
ci rcumst ances:

(a) Lack of Tinely Paynment. The requester has previously
failed to pay fees in a tinmely fashion. As used in this sense, a
timely fashion is 30 cal endar days fromthe date of billing by the
DLI'S, HQ DRMS or DRMS activity (see subparagraph (4) bel ow).

(b) Fees in Excess of $250. The activity has determ ned that
the fee will exceed $250 and the activity has no paynment history on the
i ndividual. In such cases, DLIS, HQ DRMS and DRMS activities may
requi re an advanced paynment of an amount up to the full estimted
charges. Alternatively, the FO A manager nmay notify the requester of
the likely cost and obtain satisfactory assurance of full paynent.

NOTE: In cases where fees will exceed $250 and the requester has
a favorabl e paynment history, the FO A manager mmy secure verba
agreenent to pay the fees. DLIS, HQ DRMS and DRMS activities may not
hol d docunents ready for rel ease pending paynent fromrequesters with a
hi story of pronpt paynent.

(4) Delinquent Accounts. Were a requester has previously
failed to pay a fee charged in a tinely fashion (i.e., within 30
cal endar days fromthe date of the billing), DLIS, HQ DRMS and DRMS
activities may require the requester to pay the full amunt owed pl us
any applicable interest and to make an advance paynment of the ful
anount of the estimted fee before the activity begins to process a new
or pending request fromthe requester

(5) Effect of the Debt Collection Act of 1982 (Public Law 97-
365). The Debt Collection Act of 1982 (Public Law 97-365) provides for
a mninmum annual rate of interest to be charged on overdue debts owed
the Federal Governnent. DLIS, HQ DRMS and DRMS activities may |evy
this interest penalty for any fees that remain outstandi ng 30 cal endar
days fromthe date of billing (the first demand notice) to the
requester of the amount owed. The interest rate shall be as prescribed
in 31 U S . C. 3717. DLIS, HQ DRMS and DRMS activities should verify the
current interest rate with the Defense Finance and Accounting Service




(DFAS). After one demand |etter has been sent, and 30 cal endar days
have | apsed with no paynent, DLIS, HQ DRMS and DRMS activities may
submt the debt to DFAS-XR, P.O Box 182317, Col umbus, OH 43218-2317
for collection pursuant to the Debt Collection Act of 1982. DLA, CAAV
will be notified of such action.

(6) Charging for Nonproductive Searches. DLIS, HQ DRMS and DRMS
activities may charge for tine spent searching for records, even if
that search fails to locate records responsive to the request. DLIS
HQ DRMS and DRMS activities may al so charge search tine (and review in
the case of conmercial requesters) if records |located are determined to
be exempt fromdisclosure. |In practice, if DLIS, HQ DRMS or DRMS
activities estimates that search charges are likely to exceed $25, it
shall notify the requester of the estimted anount of fees, unless the
requester has indicated in advance of his or her willingness to pay
fees as high as those anticipated. Such a notice shall offer the
requester the opportunity to confer with DLIS, HQ DRMS or DRMS activity
personnel with the object of refornulating the request to neet his or
her needs at a | ower cost.

(7) Aggregating Requests. Except for requests that are for a
conmerci al use, DLIS, HQ DRMS or DRMS activity may not charge for the
first 2 hours of search time or for the first 100 pages of
reproduction. However, a requester may not file multiple requests at
the sane tine, each seeking portions of a docunment or docunments, solely
in order to avoid paynent of fees. Wen an activity reasonably
bel i eves that a requester or, on rare occasions, a group of requesters
acting in concert, is attenpting to break a request down into a series
of requests for the purpose of avoiding the assessnent of fees, the
agency nmmy aggregate any such requests and charge accordingly. One
el enent to be considered in determ ning whether a belief would be
reasonable is the time period in which the requests have occurred. For
exanple, it would be reasonable to presume that multiple requests of
this type made within a 30-day period have been made to avoid fees.

For requests nmade over a | onger period, however, such a presunption
becomes harder to sustain and DLI'S, HQ DRMS and DRMS activities should
have a solid basis for determ ning that aggregation is warranted in
such cases. DLIS, HQ DRMS and DRMS activities are cautioned that

bef ore aggregating requests from nore than one requester, they nust
have a concrete basis on which to conclude that the requesters are
acting in concert and are acting specifically to avoid paynent of fees.
In no cases may DLIS, HQ DRMS or DRMS activities aggregate multiple
requests on unrel ated subjects from one requester

e. Collection of Fees and Fee Rates

(1) Collection of Fees. Collection of fees will normally be
made at the tinme of providing the docunents to the requester or
reci pi ent when the requester specifically states that the costs
i nvol ved shall be acceptable or acceptable up to a specified linit that
covers the anticipated costs. Collection of fees may not be made in
advance provided the conditions in paragraph d(3) above are satisfied.

(2) Fee Rates

(a) Manual Search Tine

Type Gr ade Hourly Rate($)
Clerical E9/ GS8 and bel ow 12
Pr of essi onal 01/ 06/ GS9- GS/ GML5 25
Executi ve 07/ GS/ GML6/ ES1 45

and above



(b) Conmputer Search. Add together the direct cost of the
central processing unit (CPU), input/output devices and nmenory capacity
of the actual conputer configuration. To this figure, add the
operat or/ programer cost. Where direct costs of equi prent cannot be
determ ned, PLFAs may use the per minute rate for mainframe conputers
or the per hour rate for personal conputers.

[1] Mainfranme Conputers. Direct costs or $20 per m nute of
CPU time. CPUtinme is the number of seconds (or fractional) that the
CPU is actually engaged in the task. |If your mainframe is not set up
to provide the number of CPU m nutes used in a task, then the hourly
rate for personal conmputers may be used. Note that the persona
conputer rate is the actual nunber of m nutes that has passed on a
conventional wall clock

[2] Personal Conputers. Direct costs of $20 per hour of
wall clock time. This rate covers the actual tine that has el apsed on
a conventional wall clock fromtask start to task conpletion.

[3] Operator/Programers. Miltiply the actual hours by the
manual search rate in subparagraph (2)(a) above

(c) Review Time (in the case of commercial requesters)

Type G ade Hourly Rate($)
Clerical E9/ GS8 and bel ow 12

Pr of essi onal 01/ 06/ GS9- GS/ GML5 25

Executi ve 07/ GS/ GVL6/ ES1 45

and above
(d) Duplication
Type Cost per Page ($)

Pre-Printed materi al .02

O fice copy .15

M crofiche .25

(e) Conputer Copies. Actual cost of duplicating the tape or
printout (includes operator’s time and cost of the tape).

(f) Audiovisual Documentary Materials. Search costs are
conputed as for any other record. Duplication cost is the actua
direct cost of reproducing the material, including the wage of the
person doing the work. Audiovisual naterials provided to a requester
need not be in reproducible format or quality.

(g0 Oher Records. Direct search and duplication cost for any
record not described above shall be conputed in the manner descri bed
for audi ovi sual documentary materi al

(h) Costs for Special Services. Conplying with requests for
special services is at the discretion of the DLIS, HQ DRMS and DRMS
activities. Neither the FOA, nor its fee structure covers these kinds
of services. Therefore, DLIS, HQ DRMS and DRMS activities may recover
the costs of special services requested after agreenment has been
obtained fromthe requester to pay for one or nore of the follow ng
servi ces:

[1] Certifying that records are true copies.

[2] Sending records by special methods, such as express
mai | .

[ 3] Depositing Fees. FO A managers wi Il deposit fees for
FO A services in the FO A recei pt account established by the Treasurer
of the United States (see paragraph 17 above).

f. Fees for Technical Data
(1) Collection of Fees for Technical Data
(a) Ceneral. Technical data, other than technical data that
di scl oses critical technology with mlitary or space application, if



required to be rel eased under the FO A shall be rel eased after the
person requesting such technical data pays all reasonable costs
attributed to search, duplication and review of the records to be

rel eased. The termtechnical data, as used in this instruction, neans
recorded i nformation, regardless of the formor method of the recording
of a scientific or technical nature (including conmputer software
docunentation). This term does not include conputer software, or data
incidental to contract adm nistration, such as financial and/or
managenment information. DLIS, HQ DRMS and DRMS activities shall retain
the amounts received by such a release, and it shall be nerged with and
avail abl e for the sane purpose and the sane tinme period as the
appropriation fromwhich the costs were incurred in conplying with
request. All reasonable costs as used in this sense are the full costs
to the Federal Governnent of rendering the service, or fair market

val ue of the service, whichever is higher. Fair market value shall be
determ ned in accordance with commercial rates in the | oca

geographical area. |In the absence of a known nmarket val ue, charges
shall be based on recovery of full costs to the Federal Government.
The full costs shall include all direct and indirect costs to conduct

the search and to duplicate the records responsive to the request.

This cost is to be differentiated fromthe direct costs allowabl e under
par agraph d above for other types of information released under the

FO A.

(b) Depositing Fees for Technical Data. DLIS, HQ DRMS and
DRMS activities shall not deposit fees for technical data into the U.S.
Treasury Departnment’s FO A Recei pt account (see paragraph 17 above).

I nstead, fees shall be deposited in the appropriate recei pt account of
the activity that incurred the expense.

(c) Waiver. DLIS, HQ DRMS and DRMS activities shall waive the
paynment of costs required in subparagraph (a) above, which are greater
than the costs that would be required for release of this sane
i nformati on under paragraph f above if:

[1] The request is made by a citizen of the United States or
a United States corporation and such citizen or corporation certifies
that the technical data requested is required to enable it to submt an
offer, or determ ne whether it is capable of submitting an offer to
provi de the product to which the technical data relates to the United
States or a contractor with the United States. However, DLIS, HQ DRMS
and DRMS activities may require the citizen or corporation to pay a
deposit in an anount equal to not nore than the cost of conplying with
the request, which will be refunded upon subni ssion of an offer by the
citizen or corporation;

[2] The release of technical data is requested in order to
conply with the ternms of an international agreenent; or

[3] DLIS, HQ DRMS or DRMS activity determ nes in accordance
with the criteria in paragraph c(2) above that such a waiver is in the
interest of the United States.

(2) Fee Rates for Technical Data

(a) Cerical search and Review Time (E9/GS8 and Bel ow) $13.25
per hour. A mninumcharge of $8.30 will apply.

(b) Professional and Executive Search and Review Tine. WII
be established at actual hourly rate prior to search or review. A
m ni mum charge will be established at % hourly rates.

(c) Conputer Search. Add together the direct cost of the CPU
i nput/out put devices and nmenory capacity of the actual conputer
configuration. To this figure, add the operator/progranmer cost.

VWhere direct costs of equi pment cannot be determ ned, PLFAs may use the



per minute rate for mainframe conputers or the per hour rate for
personal conputers.
[1] Mainfrane Conputer. Direct costs of $20 per m nute of
CPUtime. CPUtine is the nunber of seconds (or fractional) that the
CPU is actually engaged in the task. If your mainfrane is not set up
to provide the nunber of CPU minutes used in a task, then the hourly
rate for personal conmputers may be used. Note that the persona
conputer rate is the actual nunber of mnutes that has passed on a
conventional wall clock
[2] Personal Conputers. Direct costs of $20 per hour of
wall clock time. This rate covers the actual tine that has el apsed on
a conventional wall clock fromtask start to task conpletion
[3] Operators/Progranmmers. Base charges on the actual tine
used by the operator/programer in determ ning howto conduct and
subsequently execute the search. Miltiply the actual hours by the pre-
establ i shed rate.
(d) Duplication
Type Cost
Aeri al photographs, specifications, $2.50
permts, charts, blueprints
and ot her technical docunents
Engi neering Data (Mcrofilm
Aperture Cards:

Silver duplicate negative, per card $ .75
When keypunched and verified, per card $ .85
Di azo duplicate negative, per card $ .65
When keypunched and verified, per card $ .75
Film
35mmroll film per frane $ .50
16mmroll film per frame $ .45
Paper prints (engineering draw ngs), each $1. 50
Paper reprints of mcrofiche indices, each $ .10

(e) O her Technical Data Records. Charges for any additiona
services not specifically provided for in subparagraph (2) above,
consistent with DoD 7230.7, shall be made by DLIS, HQ DRMS and DRMS
activities at the follow ng rates:

M ni mum charge for office copy (up to six images). . $3.50
Each additional image. . . . . . . . . . . . . . . . .10
Each typewitten page. . . . . . . . . . . . . . . . 3.50
Certification and validation with seal, each . . . . 5.20
Handdrawn plots or sketches, each hour or fraction
Thereof. . . . . . . . . . . . . . . . . . . .. . 12.00

22. Appeal s

a. Cenera
(1) Appeals to Record Denials. Requesters denied access to
records under the provisions of paragraph 19 above or exenptions 2-9
may appeal such determinations to the Director, DLA. The appeal should
be acconpanied by a copy of the letter denying the initial request and

contain the basis for disagreenment with the initial refusal. A fina
agency decision will be nade within the tinme |inmts of paragraph b
bel ow.

(2) Appeals to a No-Record Finding. Requesters have the right
to appeal any no-record finding to the FO A manager of the activity
that issued the finding. The letter of appeal should include the case
nunber and, where appropriate, reasons why the requester believes the



activity shoul d have records on the subject matter. Using the

i nformati on supplied by the requester, the FO A manager wi |l direct
that a second search be conducted. |f the second search produces no
docunents, the appeal will be forwarded to Director, DLA, ATTN. DSS-C,
8725 John J. Kingman Rd., Suite 2533, Ft. Belvoir, VA 22060-6221

along with a copy of the case file. The FO A manager will include a
copy of DLA Form 1786 and an expl anation of the nethod of search and
the types of offices searched. A final agency decision will be nade

within the tine linmts of paragraph b bel ow

(3) Appeals to Fee Waiver Denials or Requester Category
Deci sions. Requesters may appeal an initial determ nation regarding
pl acenment in a certain fee assessment category or waiver or reduction
of fees when disclosure serves the public interest. Requesters wll
i nclude a basis for disagreenent and subnmit the appeal to the Director
DLA, ATTN. DSS-C, 8725 John J. Kingman Rd., Suite 2533, Ft. Belvoir, VA
22060-6221. A final agency decision will be nmade within the tinme
limts of paragraph b bel ow.

b. Time Lints

(1) Tine Limits to File Appeals. The requester shall be advised
to file an appeal so that it reaches the appellate authority no |ater
than 60 cal endar days after the date of the initial denial letter. At
the conclusion of this period, the case may be consi dered cl osed,;
however, such cl osure does not preclude the requester fromfiling
litigation. In cases where the requester is provided severa
i ncrenental deternminations for a single request, the tine for the
appeal shall not begin until the requester receives the | ast such
notification.

(2) Tinme of Receipt. An FO A appeal and fee appeal is
consi dered received by DLA when it reaches DSS-C. M sdirected appeal s
shoul d be referred expeditiously to the appropriate office.

(3) Tinme Limts to Decide Appeals. Final determinations on
appeals normally shall be made within 20 worki ng days after receipt.

(4) Delay in Responding to an Appea

(a) |If additional tine is needed due to unusual circunstances
described in paragraph E12 of this instruction, the final decision my
be del ayed for the nunber of working days (not to exceed 10), that were
not used as additional time for responding to the initial request.

(b) If a determnmination cannot be made and the requester
notified within 20 working days, the appellate authority shal
acknow edge to the requester, in witing, the date of receipt of the
appeal , the circunstances surroundi ng the delay and the antici pated
date for substantive response. Requesters shall be advised that, if
the del ay exceeds the statutory extension provision or is for reasons
ot her than the unusual circunstances identified in paragraph E12 of
this instruction, they may consider their adm nistrative renedies
exhausted. They may, however, wi thout prejudicing their right of
judicial renedy, await a substantive response. DLIS, HQ DRMS and DRMS
activities shall continue to process the case expeditiously, whether or
not the requester seeks a court order for release of the records, but a
copy of any response provide subsequent to filing of a conplaint shal
be forwarded to the Departnment of Justice.

(c) \When the appellate authority or the authority’'s
representative nust consult with the requester over an issue not
previously settled, such as agreenent to pay fees for docunents
previ ously denied, then any del ays on the requester’s part will not
count toward the 20-day tine limt.

c. Response to the Requester



(1) Wien an appellate authority nmakes a determination to rel ease
all or a portion of records withheld by an Initial Denial Authority
(I DA), a copy of the records so released should be forwarded pronptly
to the requester after conpliance with any prelimnary procedura
requi renments, such as paynent of fees.

(2) Final refusal to provide a requested record nust be made in
writing by the DLA Director or his designee. 1In the case of fee
appeals, final refusal to waive or reduce fees nust be nade in witing
by the Director, DLA, DSS-C. Record denial responses, at a m nimm
shall conformto the follow ng:

(a) The basis for the refusal shall be explained to the
requester with regard to the applicable statutory exenption or
exenptions invoked under provisions of this instruction.

(b) \When the final refusal is based in whole or in part on a
security classification, the explanation shall include a determ nation
that the record neets the cited criteria and rationale of the governing
Executive Order, and that this determ nation is based on a
decl assification review, with the explanation of how that review
confirmed the continuing validity of the security classification.

(c) In the case of appeals for total denial of records, the
response shall advise the requester that the material being denied does
not contain meani ngful portions that are reasonably segregable.

(d) The response shall advise the requester of the right to
judicial review

d. Consultation

(1) Final refusal involving i ssues not previously resolved or
that are known to be inconsistent with rulings of other DoD conponents
ordinarily should not be made without first consulting with the Ofice
of the General Counsel of the Department of Defense.

(2) Tentative decisions to deny records that raise new or
significant |egal issues of potential significance to other agencies of
the Government shall be provided to the Departnment of Justice, ATTN:

O fice of Legal Policy, Ofice of Information and Policy, Washington DC
20530.

e. Case files of appeals and fee appeals shall be retained by DLA,
DSS-C for a period of 6 years to neet the statute of linitations of
cl ai nms requiremnment.

23. Judicial Actions

a. Cenera

(1) This section states current |egal and procedural rules for
t he conveni ence of the reader. The statements of rules do not create
rights or renedies not otherw se available, nor do they bind the
Department of Defense to particular judicial interpretations or
procedures.

(2) A requester may seek an order froma United States District
Court to conpel release of a record after administrative renmedi es have
been exhausted; i.e., when refused a record by the Director of DLA or
an appel | ate desi gnee; when DLA has failed to respond within the time
limts prescribed by the FO A, or when the Director of DLA or an
appel | at e desi gnee has affirned a “no record” finding.

b. Jurisdiction. The requester may bring suit in the United
States District Court in the district in which the requester resides or
is the requester’s place of business, in the district in which the
record is located or in the District of Colunbia.



c. Burden of Proof. The burden of proof is on DLIS, HQ DRVMS or
DRMS activity to justify a refusal to provide a record. The court
shall evaluate the case de novo (anew) and nay el ect to exam ne any
requested record in canmera (in private) to determ ne whether the denia
was justified.

d. Actions by the Court

(1) When DLIS, HQ DRMS or DRMS activity has failed to nake a
determination within the statutory tinme limts but can denonstrate due
diligence in exceptional circunstances, the court may retain
jurisdiction and allow DLIS, HQ DRMS or DRMS activity additional tinme
to complete its review of the records.

(2) If the court determ nes that the requester’s conplaint is
substantially correct, it may require the United States to pay
reasonabl e attorney fees and other litigation costs.

(3) \When the court orders the release of denied records, it may
also issue a witten finding that the circunstances surrounding the
wi t hhol di ng rai se questions whet her DoD conponent personnel acted
arbitrarily and capriciously. |In these cases, the special counsel of
the Merit System Protection Board shall conduct an investigation to
det ermi ne whether or not disciplinary action is warranted. The DOD
conponent is obligated to take the action reconmended by the specia
counsel

(4) The court may punish the responsible official for contenpt
when a DoD conponent fails to conply with the court order to produce
records that it determ nes have been wi thheld inproperly.

e. Non-United States Governnent Source Information. A requester
may bring suit in an U.S. District Court to conpel the rel ease of
records obtained froma nongovernment source or records based on
i nformati on obtained froma nongovernment source. Such source shall be
notified pronptly of the court action. When the source advises that it
is seeking court action to prevent release, the DLIS, DRMS or DRMS
activity shall defer answering or otherw se pleading to the conpl ai nant
as long as permitted by the Court or until a decision is rendered in
the court action of the source, whichever is sooner

f. Litigation Status Sheet. FO A nanagers shall be aware of
litigation under the FO A  Such information will provide managenent
insights into the use of the nine exenptions by DLIS, HQ DRMS and DRMS
activity personnel. The Litigation Status Sheet at paragraph 24
provi des a standard format for recording information concerning FO A
litigation. Whenever a conplaint under the FOA is filed in a US
District Court, DLIS, HQ DRMS and DRMS activity named in the conpl aint
shall conplete itens 1 through 6 of the Litigation Status Sheet and
forward it along with a copy of the conplaint to Director, DLA, ATTN:
CAAV, 8725 John J. Kingman Rd., Suite 2533, Ft. Belvoir, VA 22060-6221
for forwarding to the Ofice of the Secretary of Defense. An
i nformati on copy will also be forwarded to the General Counsel, DLA, at
the above address. A revised Litigation Status Sheet shall be provided
at each stage of the litigation.

24, Litigation Status Sheet

a. Case Nunber:* h. Appeal (as appropriate):

b. Requester: (1) Date Conplaint
Fil ed:

c. Document Title or Description: (2) Court:

d. Litigation (3) Case File

Nunber *



(1) Date Conplaint Filed: (4) Court’'s
Fi ndi ngs:
(2) Court: (5) Disciplinary
Action
(3) Case File Number:* (as appropriate):
e. Defendants (agency and individual):
Remar ks: (brief explanation
of what the case is about)
g. Court Action
(1) Court’s Findings:
(2) Disciplinary Action (as
appropri ate)

—h

*Nunmber used by DLIS, HQ DRMS and DRMS activity for reference
pur poses.

25. Education and Training

a. GCenera

(1) Educational and training prograns will be established by the
DLI S/ DRMS FO A nanager to pronmpte a positive attitude anong DLIS, HQ
DRMS and DRMS activity personnel and raise the |evel of understanding
and appreciation of the DLIS/DRMS FO A Program thereby inproving the
interaction with nenbers of the public and inproving the public trust.
The educational prograns should be targeted toward all menbers of the
PLFA, devel opi ng a general understandi ng and appreci ation of the DLA
FO A Program The training prograns should be focused toward those
personnel who are involved in the day-to-day processing of FO A
requests and shoul d provide a thorough understandi ng of the procedures
outlined in this instruction

(2) DLIS, HQ DRM5S and DRMS activities shall design its FOA
educational and training prograns to fit the particular requirements of
personnel dependent upon their degree of involvenent in the
i mpl enmentation of this instruction. The program should be designed to
acconplish the follow ng objectives:

(a) Famliarize personnel with the requirenments of the FO A
and its inplementation by this instruction.

(b) Instruct personnel who act on FO A natters concerning the
provi sions of this instruction, advising themof the |egal hazards
i nvol ved and the strict prohibition against arbitrary and capricious
wi t hhol di ng of information.

(c) Provide for the procedural and | egal guidance and
instruction, as nmay be required, in the discharge of the
responsibilities of the initial denial authorities.

(d) Advise personnel of the penalties for nonconpliance with
the FO A.

b. Inplenmentation. To ensure uniformty of interpretation, al
maj or educational and training materials devel oped to inplenment this
i nstruction shall be coordinated with the DLA Freedom of Information
Act office (DLA, ATTN. DSS-C)

26. FO A Mailing Addresses

HQ Def ense Logi stics Agency Def ense Nati ona
ATTN. DSS-C St ockpi |l e Center
8725 John J. Kingman Rd., ATN.  DNSC- L

Suite 2533 8725 John J. Kingman Rd



Ft. Belvoir, VA 22060-6221

Def ense Supply Center, Col unbus
3990 E. Broad Street

Col unmbus, OH 43216-5000

Def ense Energy Support Center

ATTN: DESC- CPB

8725 John J. Kingman Rd.,
Suite 2941

Ft. Belvoir, VA 22060-6222

Def ense Supply Center, Ri chnond
ATTN: DSCR- DB

Ri chnond, VA 23297-5000

Suite 3339
Ft. Belvoir,
22060- 6223

VA

Def ense Logistics
I nformati on Service
ATTN: DLl S-VSS
74 Washington Ave N
Suite 7
Battle Creek, M
49017- 3084

Def ense Contr act
Di strict

ATTN: DCMDE- FAS

495 Sunmmer Street

Bost on, MA 02210-2184

Mgt

Def ense Supply Center Phil adel phia
ATTN:  DSCP- PPA

2800 South 20'M Street

Phi | adel phia, PA 19111-5096

Def ense Distribution Regi on West
ATTN:  DCNVDW FA

18901 South W m ngton Avenue
Carson, CA 90746-2856

F. RESPONSI BI LI TI ES

1. Custoner
of Custoner

a.

Support Branch, Customer

Have overal |

responsibility for

Services Division, Directorate

Products and Services (DLIS-VSS) will:

establ i shment and

i mpl enentation of the DLIS/DRMS FO A program providi ng gui dance and
instructions to DLIS, HQ DRMS and DRMS field activities.

referring menbers of the

b. Serve as the point of contact for
public to the proper source for Agency records.
c. Serve as initial denial authority for

determinati on has been made that the requested record cannot

d. required reports to HQ DLA.

Subm t

record denials or where a
be found.



e. Collect and deposit fees for DLIS FO A servi ces.

f. Ensure that the procedural provisions of DOD 5400.7-1 and DLAR
5400. 14 and this instruction are followed in processing requests for
records and pertinent data elenments from nmenbers of the public.

g. Receive, analyze and control all requests fromthe genera
public for release of information under the FO A except requests for
manuf acturer code extracts to purify DLIS files.

h. Analyze DLIS requests to deternmine if legal reviewis warranted
as to the reliability of the informati on under the FO A

i. Serve as appellate authority on fee waiver and category
det er mi nati ons.

j. Process DRMS FO A requests as foll ows:

(1) Record DRMS FO A request and conduct necessary research to
determ ne which DRMS office/directorate/activity should respond to the
request.

(2) Prepare and attach DLA Form 1471, Freedom of Information Act
Request, to the FO A request establishing a suspense date which is 20
wor ki ng days fromthe date the request is received in DLIS-VSS. Attach
DLA Form 1786, Freedom of Information Act Cost Sheet, for figuring the
cost of the request.

(3) Forward DLA Form 1471, DLA Form 1786 and the FO A request to
appropriate office/directorate/activity for response.

(4) Send out initial interimresponse inform ng requester of
suspense date.

k. Forward to the Directorate of Logistics Information Managenent
(DLIS-S) all requests for manufacturer code extracts to purify DLIS
files.

I. Notify each DLIS requester of the cost involved.

m Forward DLIS FO A checks to the DRMS-R Liaison Ofice for
processi ng and deposit (see paragraph 17 above).

n. Furnish DLA, DSS-C a copy of all DLIS denials to provide
records/data after concurrence from DRMS-G and signature of DLIS-D.

0. ldentify to DRM5-G and DLIS-D i ssues that are unusual
precedent setting, matters of di sagreenent anong conponents, or which
otherwi se require special attention or guidance to be referred to DLA-
DG for review and eval uati on.

p. Establish safeguards to ensure that the official records of
DLI'S are properly safeguarded during the tinme they are nade avail abl e
for exam nation by a nmenber of the public.

g. Provide all requests/records as pronptly as possible in
accordance with the FO A and DLAR 5400. 14.

r. Establish a training programfor persons who may be involved in
passi ng on requests fromthe public for records.

s. Miintain and di spose of DLIS FO A records and copi es of DRMS
FO A records in accordance with DLAI 5015.1, DLA Records Managenent
Procedures and Records Schedul e.

t. In the event the requested data should fall under the purview
of the Privacy act of 1974, DLIS-VSS shall maintain an accounting of
the data, nature, and purpose of each disclosure of a record, as wel
as the nane and address of the person and agency to whom the disclosure
was made. This accounting shall be retained for at |east 5 years or
the life of the record, whichever is |onger, after the disclosure for
whi ch the accounting is nade.

u. Mintain a log of all requests processed.

v. Maintain this instruction in a current status and review it
bi enni al l'y.



2. Directorate of Logistics Informati on Managenent (DLIS-S) will:

a. Forward to DLIS-VSS all requests received fromthe genera
public for any information/data, except for requests for manufacturer
code file extracts specifically requested to purify DLIS files, which
wi |l be furnished on a nonrei nbursable basis by DLIS-S and not reported
under FO A.

b. Process all requests received fromprivate industries for
manuf acturer code file extracts to purify DLIS files.

3. Directorate of Planning and Resource Management (DLIS-R) will:

a. Establish an equitable price structure in accordance with DoD
fee structure for processing requests requiring conputer services
received fromthe general public.

b. Notify DLIS-VSS in witing of future revisions to these pricing
structures.

c. Forward to DLIS-VSS all requests received fromthe genera
public for any information/data.

4. DLA Systens Integration Ofice (DSIO-J) will provide conputer
machi ne tinme required to process the program nmanagers’ requirement.

5. Directorate of Custoner Products and Services (DLIS-V) wll:

a. Provide DLIS-VSS with FO A extracts.
b. Forward to DLIS-VSS all requests received fromthe genera
public for any FO A information/ data

6. Directorate of Requirenments Control and Managenent (DLIS-B)/Equa
Enpl oyment Opportunity O fice (DLIS-DK) will forward to DLI S-VSS al
requests received fromthe general public for any FO A
i nf or mati on/ dat a.

7. The Ofice of the Conptroller (DRMS-R) will:

a. Receive custoners’ checks from DLI S-VSS and HQ DRMS
of fice/directorates for accounting input and forward to DFAS-COwith a
cash coll ection voucher to be deposited into an U S. Treasury Recei pt
Account .

b. Forward to DLIS-VSS all requests received fromthe genera
public for FOA infornmation/data

8. The Ofice of Public Affairs (DRMS-J) will serve as the centra
point for release of information to the news nedi a.

9. The Ofice of Counsel (DRMS-G will:

a. Miintain for exam nation and copying by the public, and provide
as needed to the DRMS activities, all publications |isted in paragraph
| of DLAR 5400. 14.

b. Provide advice and assistance in deternmining releasability of
records.

c. Process appeals to the Commander, DLIS/ DRMS, of denials to
provi de records.



d. Coordinate denials of releases with General Counsel, DLA, as
appropri ate.

e. Determne if cases should be referred to DLA-DG and make the
referral in accordance with paragraph VIIB8 of DLAR 5400. 14.

10. Heads of HQ DRMS Offices/Directorates will:

a. Ensure that the provisions of this instruction and DLAR 5400. 14
are followed in processing FO A requests for records from nmenbers of
the public.

b. Forward to DLIS-VSS all FO A requests fromthe general public
for any information/data in order that the request can be properly
controll ed.

c. As a mnimm coordinate with DLIS-VSS prior to releasing
records to the public.

d. Furnish DLIS-VSS with a copy of response and a conpleted DLA
Form 1786 for every FO A request to which the office/directorate
responds.

e. Assess direct search, review and duplication costs in
accordance with this instruction and notify the requester

(1) O the cost involved.
(2) That paynent nust be received in advance unless the fee is
| ess than $250 and the requester has a history of pronpt paynent.

f. Obtain concurrence fromDLIS-VSS and DRMS-G prior to denying
records/data to the public.

g. Prepare denial for command signature (DRMS-D)

h. Furnish DLA, DDS-C and DLIS-VSS with a copy of all denials.

i. Designate an individual to represent them and serve as
principal point of contact with DLIS-VSS and DRMS-G on natters
concerning FO A Notify DLIS-VSS and DRMS- G of designee and any
subsequent changes in designation

j. Coordinate with the designated point of contact within the staff
el ement before initiating action on a FO A request.

k. Ensure that designated principal point of contact is afforded
adequate training in responding to FO A requests for records.

11. The Commanders/Directors, DRMS Field Activities wll:

a. Ensure that the provisions of this instruction are followed in
processi ng FO A requests for records from nenbers of the public

b. Ensure that internal operating records and official records are
properly safeguarded during the tine they are nmade avail able for
exam nation by a menber of the public.

c. Ensure reports required by this instruction are sent to
DLI S-VSS for consolidation and forwarded to DLIS-VSS 10 days prior to
DLA suspense date.

d. Miintain for exam nation and copying by the public a copy of
those publications listed in paragraphs VIIB3b through e of DLAR
5400. 14.

e. otain from DRMS-G as needed, those publications listed in
par agraph |, DLAR 5400.14. (DRMR-Europe will obtain from DLA Ofice of
Counsel , Europe.)

f. Establish and nmaintain procedures to properly control FO A
requests.

g. Designate an individual to serve as principal point of contact
on matters concerning FOA. Notify each DRMO, in witing, of region's
desi gnee.



h. Ensure designated principal point of contact is afforded
available training in responding to requests fromthe public for
records.

i. Specify that remttance for search, review and duplication fees
be made payable to the U S. Treasury.

j. Ensure DLIS-VSS is provided a copy of each FO A deni al .

k. Ensure coordination by DRMS-G prior to making a denial of a
FO A request. (DRMR-Europe coordination will be by DLA Ofice of
Counsel , Europe.)

. Furnish DLIS-VSS with conpl eted copy of DLA Form 1786 for every
FO A request.

m  Assess direct search, review and duplication costs in
accordance with paragraph 21, and notify the customer of the cost
i nvol ved.

12. Each Property Disposal Oficer (PDO wll:

a. Receive and properly control all DRMS FO A requests.

b. Serve as the principal point of contact on matters concerning
FO A.

c. Establish controls to ensure provisions of DLAR 5400. 14 are
foll owed and pronpt response is nade to all such requests.

d. Follow ng coordination with Zone FO A principal point of
contact, refer requests for publications |isted in paragraph |, DLAR
5400. 14, to the applicable activity.

e. Ensure conpliance with DLAR 5400. 14, paragraph VIIBL.
Tinmeliness is inmportant in handling/processing FO A requests, which
m ght pose difficulty due to DRMO renpote | ocations.

f. Ensure prior coordination with Zone principal point of contact
prior to referring FO A request to any other source.

g. Obtain Zone and DRMS-G approval in support of any decision to
deny record/information rel ease.

h. Furnish Zone O fice a copy of all responses to FO A requests
and a conpl eted DLA Form 1786.

i. Assess direct search, review and duplication costs in
accordance with paragraph 21 and specify rem ttance be nade payable to
the U S. Treasury.

13. Freedom of Information Act Manager will:

a. Establish procedures to receive, control, process and screen
FO A requests. To provide for rapid retrieval of information, a
central log of all incoming FOA requests will be maintained.

b. Review requests to determne if they neet the requirenents of 5
U.S.C. 552. Determne category of the requester before assigning the
request for search. Provide instructions to the searching office on
fees and time limts for response.

c. Consult with requesters, where necessary, to determ ne
requester category and to resolve fee issues.

d. Establish training and educati on program for those personnel
who nay be involved in responding to FO A requests.

e. Approve requests for fornmal extensions of tinme and notify
requesters in witing of the extension.

f. Gant or deny requests for fee waivers or requester category
determinations and provide DLA, DSS-C with a copy of each such denial.
g. Establish procedures to ensure that paragraph E14 regardi ng

consultation with submitters of information is conplied wth.



h. Establish procedures for the collection and deposit of fees for
FO A servi ces.

i. Ensure that DLA Form 1786 is conmpleted and mai ntai ned for each
case file.

j. Establish procedures to ensure that record denials and no
record found determ nations are signed by the PLFA initial denial
authority and a copy forwarded to DLA, DSS-C.

k. Notify DLA, DSS-C of requesters who have failed to pay fees in
a tinmely manner.

I. Prepare and subnit reports as required.

m Consult with public affairs officer (PAO to become famliar
with subject matter that is considered to be newsworthy and advi se PAO
of all requests fromnews nmedia representatives.

n. Establish procedures to provide the Congressional Affairs focal
point with an information copy of each FO A request received froma
menber of the Congress.

0. Coordinate proposed supplenents or training material w th DLA,
DSS-C prior to publication or dissemn nation.

p. Establish procedures to ensure that case files of FO A rel eases
are maintained for 2 years after cutoff and that denials are maintained
for 6 years after cutoff.

g. Coordinate on all FO A full or partial denials.

G EFFECTI VE DATE AND | MPLEMENTATION. This publication is effective
and shall be inplenented upon signature by DLIS Deputy.

H | NFORVATI ON REQUI REMENTS

1. Reports. The reporting requirenment outlined in this instruction
is assigned Report Control Symbol DD-PA(A)1365. Existing DOD standards
and registered data el enents are to be used for all data requirenents
to the greatest extent possible.

2. Forns. The following forns are authorized for use:

a. DLA Form 22, For Oficial Use Only Cover Sheet.
b. DLA Form 1471, Freedom of Information Act Request.
c. DLA Form 1776, Freedom of Information Act Annual Report
Wor ksheet .
d. DLA Form 1786, Freedom of Information Act Cost Sheet.
e. DLA Label 1804, For Oficial Use Only Sticker.
f. DLA Form 1805, Freedom of Information Act Request Control Log.
g. DD Form 2564, Annual Reports, Freedom of Information Act.
h. DLIS Form 1702, FO Check Register.

BY ORDER OF THE COMMANDER

/sl
RI CHARD B. MAI SON
Deputy






